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INDICTMENT 


UNITED STATES NISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
75 CR 965 
-against- Cr. No. 75 CR 965 
(Tv. 18, U.S.C., 
MARIO J. DELUCIA and Section 659, Section 
ANGELO GERBASIO, 371 and Section 2) 


Defendants 


THE GRAND JURY CHARGES: 


COUNT ONE 


On or about the 23ru day of October 1975, within the 
Eastern District of New York, the defendant MARIO J. DELUCIA 
and the defendant ANGELO GERBASIO, with intent to convert to 
their own use, did wilfully and knowingly embezzle, steal 
and unlawfully take from Cargo Building 67, John F. Kennedy 
International Airport, Queens, New York, a quantity of women's 
coats, having a value in excess of One Hundred Dollars ($100.00), 
which goods were moving as and constituting a foreign shipment 
of freight from Taiwan, Republic of China to New York, New 
York. (Title 18, United States Code, Sections 659 and 2). 


COUNT TWO 


On or about and between the 20th day of October 1975, 
and the 23rd day of October 1975, both dates being approximate 


and inclusive, within the Eastern District of New York, the 


Al 


INDICTMENT 


defendant MARIO J. DELUCIA and the defendant ANGELO GERBASIO, 
did knowi ly and wilfully conspire to commit offenses against 
the Unitea States, in violation of Title 18, United States 
Code, Section 659, by conspiring to unlawfully take from 
Cargo Building 67, John F. Kennedy International Airport, 
Queens, New York, a quantity of women's coats, having a 

value in excess of One Hundred Poliars ($107.09) which goods 
were moving as and constituting a foreign shipment of freight 
from Taiwan, Republic of China, to New York, New York, and 
further, to unlawfully receive and have in their possession 
the said coats, the aforesaid defendants knowing the same to 
have been stolen. 

In furtherance of the said unlawful conspiracy and 
for the purpose of effecting the objectives thereof, within 
the Eastern District of New York, the defendant MARIO J. 
DELUCIA and the defendant ANGELO GERBASIO committed, among 
others, the following: 


OVERT ACT 


On or about October 23, 1975, within the Eastern 
District of New York, the defendant MARIO J, DELUCIA and the 
defendant ANGELO GERBASIO traveled together, in a motor truck 
from John F. Kennedy International Airport, Queens, New York, 
to Staten Island, New York. (Title 18, United States Code, 
Section 371). 


A TRUE BILL. 


UNITED STATES A Y s/Cathy F. DeVito 


EASTERN DISTRICT OF N.Y Foreman 


DEFENDANT'S REQUEST TO CHARGE 


REQUEST NO. 1 


The mere association between ANGELO GERBASIO ard 
the co-defendant is not proof of participation in a conspiracy 
and there are no presumptions or inferences of guilt that 
arise from mere association. 

U.S. v. MOLONY, 200 F. 2d 344 

EVANS v. U.S., 257 F. 2d 121; 


CAUSEY v. U.S., 352 F. 2d 203; 
U. S. ve KOMPINSKI, 373 F.2d 429. 


REQUEST NO. 2 


Where the Government fails to establish that ANGELO 
GERBASIO was to receive some benefit relative to the alleged 
conspiracy then mere knowledge, acquiescence, and indifference 
will be insufficient to connect the accused with the 
conspiracy charge. 

EGAN v. U.S., 137 F. 2d 369 

The mere acquiescence by ANGELO GERBASIO coupled 
with his presence does not impose criminal conspiratorial 
responsibility upon him. 

U.S. v. AMERICAN: 115 F. Supp. 823 


REQUEST NO. 3 


Mere knowledge of the co-defendant's illegal 
actions is insufficient to make ANGELO GERBASIO a co-conspirator. 


TURCOTTI v. U.S. 21 F. 2d 829 


REQUEST NO. 4 


A person's stake in an alleged conspiracy is a 
relative factor to consider in determining whether he 
participated therein. You may consider the lack of ANGELO 
GERBASIO's financial stake in determining his guilt or 
innocence. If you find that ANGELO GERBASIO had no stake 
and no financial interest in the success of the conspiracy, 
then you must find he was not a party to it. 


DIRECT SALES, et a’, v. U.S. 319 U.S. 703 
U. S. v. DI RE, 15% F. 2d 818 


REQUEST NO. 5 


If ANGELO GERBASIO had knowledge, approval of, or 
acquiescence in the object or purpose of the conspiracy herein, 
without an intention and agreement to cooperate in the crime, 
then the jury must find that he was a non-conspirator. 

CLEAVER v. U.S., 328 F. 2d 766; 
DENNIS v. U.S., 302 F. 2d 3; 
LUCADAMO v. U.S. 280 F. 653. 

Knowledge »y ANGELO GERBASIO that the co-defendant 
was attempting to violate the law is not sufficient to 
involve him in a conspiracy. 


MARRASH v. U.S. 188, F. 225; 


REQUEST NO. 6 


Even if ANGELO GERBASIO committed an overt act, he 


did not violate the law of conspiracy if he did not join in 


the illegal agreement; If the jury is satisfied that ANGELO 
GERBASIO had no part of the illegal transactions, then they 
must find him not guilty. 
MARINO v. U.S., 91 F. 2d 691 
If the jury merely suspects the participation of 
ANGELO GERBASIO in the conspiracy, said suspicion is inadequate 
to sustain a conviction therefor. 


U.S. v. NARDIELLO, 303 F. 2d 876 


REQUEST NO. 7 


The jury must consider the state of mind of ANGELO 
GERBASIO in determining if there were criminal intent on his 
part to be a rember of the conspiracy and to commit a crime. 

Where the Government failed to establish a mutual 
understanding to commit an unlawful act between ANGELO GERBASIO 
and the co-defendant, then thev must acquit ANGELO GERBASIO 
of the crime of cons}. acy. Where the Government fails to 
show that ANGELO GERBASIO was a willful participant with the 
intent to accomplish the goal of a conspiracy, then the jury 


must find him not guilty. 


STATEMENT OF GERBASIO 20 MINUTES AFTER ARREST UNREDACTED 


FEDERAL BUREAU OF INVESTIGATION 


Date of transcription 10/28/75 


ANGELO GERBASIO read his rights as they appear on 
a "Waiver of Rights" form. He stated that he understood his 
rights and sig..ed this form. 

GERBASIO stated that on the morning of October 23, 
1975, he came to work about 7:15 AM and about 8:00 AM 

asked him to help on a truck, that had a heavy load. 

ANGELO stated that he had no idea where he was going 
and did«not know the truck contained any freight. ANGELO 


stated there was some conversation in the truck and he 


believed that he was going for a pick up at some pier in 


Staten Island. 

ANGELO stated he could rot furnish any further 
information: 

The following background information was obtained 


from observation and interview: 


Name 

Date of Birth 
Place of Birth 
Height 

Weight 

Hair 

Eyes 

Military 


Marital Statue 
Wife 
Children 


ANGELO GERBASIO 

December 17, 1944 

Brooklyn, New York 

Five feet, seven inches tall 
205 pounds 

Brown 

Brown 

United States Army 1963 to 1965 
Serial Number US# 51518155 
Honorable Discharge 

Married 

JACOUELINE 

Two boys - ages 7 and 4 


STATEMENT OF GERBASIO 20 MINUTES AFTER ARREST UNREDACTED 


Inter viewed on 10/23/75 at Kenn<dy Airport, New York, File #15 


by SA FRANCIS R. JULES and SA WALTER F. YOOS; jmw Dr :e 


dictated 10/24/75 


Social Security 
Account Number 061-34-2128 
Residence 245-22 149th Road 
Rosedale, New York 
Telephone Number 723-7105 
Employment Pan American Airlines 
Eight Years 
Truck Driver 
Senior Steward 


POST=CONSPIRACY HEARSAY STATEMENTS OF CO CONSPIRATOR 
IMPLICATING DEFENDANT - BRUTON 

Defendats X, “, and Z were jointly tried for conspiracy 
to obstruct justice and obstruction of justice in connection 
with the shooting of a ,overnment witness in a criminal 
investigation. At the trial, a prosecution witness testified, 
over defense objection, that two days after the shooting, 
defendant X had told him that he had shot th victim after 
being hired for that purpose by defendant Y. The declarant 
(defendant X) did not take the stand to testify in his own 
be ‘| fhe trial court, concluding that the inculpatory 
statement had been made suvsequent to the termination of the 
conspiracy, instructed the jury that such postconspiracy 
statements may be considered against any of the defendants 
vresent when the statement was made. 

Held, in reversing the conviction, that Bruton v. 


United States, 391 U.S. 123, 88 S.Ct. 1620 (1968), had 


expressly overruled Delli Paoli v. United States, 352 U.S. 232, 


77S. Ct. 294 (1957), the case relied upon by the trial court 
in giving its instruction. Said the court: 


"In Bruton, the Supreme Court held that because 
of the substantial risk that the jury, despite 
instructions to the contrary, may look to the 
incriminating extrajudicial statements in determining 
guilt of those other than the declarant, admission 
of such statements in a joint trial violates the 
right cf cross-examination secured by the confron- 
tation clause of the Sixth Amendment. 391 U.S. 124, 
126, 88 St. Ct. 1620, 20 L.Ed. 2d 476. 


POST=-CONSPIRACY HEARSAY STATEMENTS OF CO CONSPIRATOR 
IMPLICATING DEFENDANT - BRUTON 


"cuch limiting instructions do not prevent or 
cure prejudice that results when statements 
‘nat directly incriminate co defendants are 
introduced into evidence at a joint trial 

and the declarant is not available to 

testify or to be cross-examined,” 


NOTICE OF MOTION DATED JANUARY 26, 1976 


PLEASE TAKE NOTICE, that upon the annexed affirmation 
of MICHAEL S. WASHOR, ESQ., duly affirmed to the day of 
June, 1976, the indictment herein, and upon all the proceedings 
heretofore had herein, the undersigned will move this Court 
on the day of July, 1976, at the United States Courthouse, 
225 C.dman Plaza East, Borough of Brooklyn, City and State of 
New York, at ten o'clock in the forenoon of that day, or as 
soon thereafter as counsel can be heard before the Hon. John 
Dooling Jr. United States Listrict Judge, for an order directing 
the United States Attorney for the Eastern District of New York 

furnish to the undersigned pursuant to Rule 7(f) F.R.C.P., 
a Bill of Particulars as set forth herein together with 


relief pursuant to Rule 16, F.R.C.P., alls wzing discovery and 


inspection to the extent herein after requested, together with 


such other and further relief as to this Court may seem just 
andproper. 


Dated: Brooklyn, N.Y. Yours, etc. 
January 26, 1976 
MICHAEL S. WASHOR 
TO: United States Attorney Attorney for Defendant 
Eastern District of N.Y. Office and P.O. Address 
225 Cadman *laza East 16 Court Street 
Brooklyn, N.Y. 11201 Brooklyn, N.Y. 11241 
(212) TR 5-1292 


DEMAND FOR A BILL OF PARTICULARS 


The defendant, ANGELO GERBASIO, through his counsel, 
pursuant to Rule 7(f) and Rule 16, F.R.C.P., respectfully 
demands the following particulars and discovery and inspection: 


A. DEMAND FOR A BILL OF PARTICULARS 


As to Count I 


1. State the exact time and place wherein the de- 


fendant allegedly stole and unlawfully took the "goods" 


forming the subject matter herein. 

2. State the value of the "goods" herein. 

As to Count II 

3. State the exact date, and reasonably approximate 
hours of the day or evening when it will be claimed at trial 
that the defendant ANGELO GERBASIO did knowingly conspire 
and agree to viclate Title 18, U.S.C. 659. 

4. State where and when it will be claimed at trial 
that the defendant ANGELO GERBASIO did so conspire to violate 
Title 18, U.S.C. 659. 

5. State the content of said alleged illegal agreement. 

6. State the "goal" of said alleged illegal agreement. 

7. State the benefit tc have heen received by said 


defendant, ANGELO GERBASIO. 


DEMAND FOR BILL OF PARTICULARS 


8. State the dates that the defendant ANGELO GERBASIO 
allegedly entered and terminated his participation in the 
alleged conspiracy. 

9, State the approximate date and place under Overt 
Act No. l. 

10. State the scope and sphere and substance of the 
discussion allegedly had, under Overt Act No. Le 

ll. State if any third party was present or privy 
to the discussion allegedly held under Overt Act No. l. 

12. For the names and addresses of any and all persons 
that were present or privy to any or all of the alleged inci- 
dents, described under Overt Act No. l. 


13. For a list and statement as to those alleged 


Overt Acts that will be offered at the trial of the issues 


herein, not specifically enumerated in the within indictment. 

14. For a list of all alleged co-conspirators known 
to the United States Attorney, under Count No. ll. 

15. For a statement by the U.S. Attorney as to 
which of the alleged co-conspirators were to have been in- 
dicted, arrested, convicted, acquitted, sentenced, those 
who have "made deals" with the Government; those who have 
received "legal benefits" by allegedly cooperating with the 
Government; and those to whom any "promises" or represen 


tations were to have been made by any Court or U.S. Attornev. 


DEMAND FOR BILL OF PARTICULARS 


B. DISCOVERY AND INSPECTION 


1. Pursuant to Rule 16(a) (1) F.R.C.P., state whether 
any electrical or mechanical device was utilized, successfully 
or not, to record any conversation of the defendant, ANGELO 
GERBASIO, giving the type and uescription of the device used 
and the agency or agencies using the device (whether City, 
State or Federal) and/or 

2. Pursuant to Rule 16(a)(1) F.R.C.P., state whether 
or not any authorization to use a recording device, referred 
to in par. 1 above, was ever obtained (Section 2516-2518, 
Title 18, U.S.C.), and if so, where, giving the full names 
and title of the person or persons authorizing it, and the 
statute or section relied upon as authority for its use. 

3. Pursuant to Rule 16(a)(1) F.R.C.P., furnish a 
transcript of any such recording referred to in part. 1 above, 
or permit counsel to copy same. 

4. Purs: unt to Rule 16(a) (1) F.R.C.P., state whether 
there is any written or otherwise recorded statement made 
by (a) the defendant ANGELO GERBASIO, or (b) any co-conspirator 
whether contained in another person's report or statement of 
any other format, within the possession, custody or control 


of the Government, the existence of which is known to the 


attorney for the Government. 


5. Pursuant to the above, if the answer to par. 4 


above, is in the affirmative, furnish copies of such reports, 
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DEMAND FOR BILL OF PARTICULARS 


statements, remarks, comments, whatever, attributed to (a) the 
a@efendant ANGELO GERBASIO, and (b) any co-conspirator, whether 
contained in another person's report or statement or in any 
other format, within the possession, custody or control of 

the Government, the existence of which is known or by the 
exercise of due diligence may become known to the attorney 

for the Government. 

6. Pursuant to Rule 16(a)(2) F.R.C.P., require the 
Government to furnish the results of any handwriting, finger- 
prints, voiceprint, photography or other scientific test or 
experiment that has been or will be conducted in connection 
with this particular case. 

7. For copies of all B.C.I. and F.B.I. record sheets 

f£ any and all witnesses that will testify on behalf of the 
Covernment at the trial herein. 

8. For copies of all pertinent material, not limited 
to, but including, indictments, arrest complaints, Government 
memoranda reflecting any witness' cooperation, dates, times 
and places of any pleas of guilty, trials, convictions, 
oer acquittals, of any witnesses that are to he used by the 
Government at the trial herein. 


C. EXCULPATORY RELIFF 


Pursuant to the doctrine enunciated in Brady vs. 


Maryland, 373 U.S. 83 (1973), disclose and where appropriate, 


A14 


DEMAND FOR BILL OF PARTICULARS 


furnish copies of, any and all statements, information, or 


other evidence of any kind or descriptio1 which could be, 


or is exculpatory of the defendant's alleged guilt. In this 


regard, the United States Attorney should be directed to 


aisclose: 


1. The name or identity and the address of 
each and every person who has knowledge and 
information concerning the alleged offenses 
charged in this indictment. 


2. The name, identity and address of each 

and every person who has exculpatory information 
which could be helpful to the defendant in the 
preparation of his defense to the charge of 

this indictment. 


3. Every exculpatory fact, circumstance, 

lead or evidence which the United States 
Attorney may know or can determine from an 
examination of the various investigative 
agencies of the United States Government which 
might, may, or could assist him in the 
preparation of his defense. 


D. THE DEFENDANT HEREBY REQUESTS A PRE-TRIAL 
HEARING TO TEST THE ADMISSIBILITY OF ANY 
ALLEGED STATEMENTS ATTRIBUTED TO SAID 
DEFENDANT. 


ES 


THE DEFENDANT HEREIN REQUESTS A PRE-TRIAL 
SUPPRESSION HEARING PURSUANT TO RULE 41 (F), 
F.RiGele 
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AFFIRMATION OF MICHAEL S. WASHOR IN SUPPORT 


STATE OF NEW YORK ) 
SS: 
COUNTY OF KINGS ) 

MICHAEL S. WASHOR, an attorney admitted to practice 
law in the State of New York, hereby affirms the following 
under penalty of perjury: 

That I am the attorney for the above-named defendant, 


ANGELO GERBASIO, and make this affirmation in support of 


the relief requested in the annexed notice of motion. 


1. AS TO A MOTION FOR A BILL OF PARTICULARS 


It is respectfully pointed out to the Court that 
the particulars requested from the United States Attorney are 
necessary and essential in the preparation of the defense 
to the indictment at bar. Although the indictment, containing 
several counts therein, set forth the statutory language 
apprising the defendant of the charges pending against him, 
they are insufficient as a matter of law to enable the de- 
fendant to properly prepare his defense herein. Because of 
the numerous objeccs and wide latitude allowed the Government 
in the presentation of its proof, the defendant is at a 
distinct and prejudicial disadvantage unless he is advised 
with particularity of his particular participation in the 


crimes charged. 


AFFIRMATION OF MICHAEL S. WASHOR IN SUPPORT 


It is essential for the defendant to know with de- 
finiteness and accuracy the answers to each and all of the 
particulars requ:sted by tim, to the end that they may fairly 
reach the allegations of the indictment. It is further 
essential and necessary, in the interests of Justice, to place 
the defendant in parity with the Government, so that the 
defendant be definitely informed by means of the answers <0 
all of the particulars demanded, so that there will be no 
surprise at the trial, and that the trial will not be 
delayed due to a motion that the defendant might be compelled 
to make during the trial for a continuance to give him a 
fair opportunity to investigate and enable him to meet such 
testimony. 

That the items sought by the defendant herein are 
both reasonable and fair, and do not place the Government in 
any position wherein they would be exposing evidentiary 
matter prior to the time of trial. 

2. AS TO THE REQUESTS FOR A DISCOVERY AND 


INSPECTION 


Rule léa of the Federal Rules of Criminal Procedure 


permit the Courts to grant the cefendant's application for a 


discovery and inspection of any written or recorded state- 
ments or confessions made by the defendant. 
It is submitted that the Court should exercise its 


discretion in the instant case, so that the defendant may 
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AFFIRMATION OF MICHAEL S. WASHOR IN SUPPORT 


properly ascertain the merits of his defense within the purvue 
of any and all statements made by him at or about the time 
of the alleged commission of the crimes charged. 

Rule l6e of the Federal Rules of Criminal Procedure 
permits the Courts to grant .he defendant's application for 
a discovery and inspection of all witnesses to be proferred 
by the Government at the trial herein. 

It is submitted that the Courr should exercise its 
discretion in this instance so that the accused may properly 
investigate and ascertain the merits of any and all motions 
to be made en futuro. 

3. AS TO THE DEMAND FOR A PRE-TRIAL 
SUPPRESSION HEARING 

At or about the time of the defendant's arrest herein, 
upon information and belief, the source of said information 
eminating from confidential communications with the defendant, 
the arresting authorities possessed neither an arrest warrant 
nor a search warrant for the defendant or the truck wherein 
the defendant was a passenger. 

It is alleged that the defendant ANGELO GERBASIO 


arrived at work at 7:30 a.m., was directed to accompany the 


co-defendant MARIO DELUCIA as a “helper” to a pier in 


Staten Island for a delivery of goods, within the scope of 


his employment, 
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That thereafter, while in route, said truck was 


stopped by the authorities; the defendant and co-defendant were 


arrested, the truck searched and certain goods were seized 
forming the basis of the within indictment. 

At no time did the defendant waive any of his 
constitutional rights nor did he consent to the search 
herein. 

It is respectfully submitted that the defendant 
is entitled to a hearing to determine the validity of the 
arrest herein, as well as the legal permissibility of the 


search and seizure made herein. 


Brooklyn, New York 
January 26, 1975 


MICHAEL S. WASHOR 


NOTICE OF MOTION DATED JUNE 28th, 1976 


PLEASE TAKE NOTICE, that upon the annexed affirmation 
of MICHAEL S. WASHOR, ESQ., duly affirmed to the 28th day 
of June, 1976, he indictment herein, and upon all the procee- 
dings heretofore had herein, the undersigned will move this 
Court on the 8th day of July, 1976, at the United States 
Courthouse, 225 Cadman Plaza East, Bcrough of Brooklyn, City 
and State of New York, at ten o'clock in the forenoon of 
that day, or °s soon thereafter as counsel can be heard before 
the Hon. John Dooling Jr., United States District Judge, 
a judgment of acquittal pursuant to Rule 29, subdivision 


of the Federal Rules of Criminal Procedure, together with such 


other and further relief as to this Court may seem just and 


proper. 


Dated: Brooklyn, New York 
June 28th, 1976 
Yours, etc. 


UNITED STATES ATTORNEY MICHAEL S. WASHOR 

Eastern District of N.Y. Attorney for Defendant 

225 Cadman Plaza East Office and P.O. Address 

Brooklyn, N.Y. 11201 16 Court Street 
Brooklyn, N.Y. .1241 
(212) TR 5=1292 
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STATE OF NEW YORK ) 
COUNTY OF KINGS ) 

MICHAEL S. WASHOR, an attorney admitted to practice 
law in the State of New York, hereby affirms the following 
under penalty of perjury: 

That I am the attorney for the above named defen: an 
ANGELO GE? ‘ASIO, and make this affirmation in support of the 
relief requested in the annexed notice of motion. 

On May 11, 1976, the jury herein returned a ver..ct 

quilty on both counts of the within indictment as against 
he defendant, ANGELO GERBASIO, as well as the co-defendant. 
eon application of your deponent, the right to make the 
ithin motions was reserved. 

T.e »oredicate for the within motion can be found 
only in a recapitulation of the trial testimony and the 
respective points of law decided by the Court prior to the 
submission of the case to the jury. 


RECAPITULATION OF TRIAL TESTIMONY 


JOSEPH SIMON, an employee of Pan American, working 
in the cargo area, was approached by DELUCIA and importuned 
to commit a crime, on October 17, 1975; the gist of the soli- 


citation was to have SIMON move some carqo the the loading 
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platform on the forthcoming Wednesday, October 23, 1975; 


it was further explained by DELUCIA that he would have a 
third party he]p him and that third party shall remain 
nameless for protection purposes. 

SIMON then went and reported the incident to Mr. Godoy. 

On October 23, 1975, at or about 2:30 asm. SIMON 
moved two carts from the warehouse to the loading platforn 
and watched DELUCIA, alone, load the truck. He reported 
the loading to Mr. Godoy. 

Mr. Godoy testified that he received the report as 
aforesaia from Mr. Simon; that on Octob ~ 2list, 1975, he 
reported the incident to his sup :rior, who in turn contacted 
the F.B.I. On October 21, 1975, a meeting was had between 
Agent Jules, Mr. Pariello of Pan American, his superior, and 
ir. Godoy. Arrangements were made for surveillance of 
argo Building No. 67 and telephonic communication of the 
same area for October 23, 1975. 

F.B.I. Agent Welsh, on October 23, 1975 headed the 
command post and was in electronic communication with Mr. 
odoy and the several F.B.I. agents making the surveillance 
of the cargo area. 

Agent Westhoff and Agent Yoos observed DELUCIA on 
October 23, 1975 at or about 2:30 A.M. load the truck in 
question, by himself, and move said truck to the south side 


of the Pan American Buildina. Ail agents were advised 
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telephonically of these surveillances. 

At or about 8:00 A.M. on said date DELUCIA and 
GERBASIO were seen to enter the truck, DELUCIA being the 
driver and GERBASIO, the passenger. GERBASIO gassed the 
truck. Thereafter the truck left Pan American cargo area 
and proceeded through Queens and Brooklyn over the Verrazano 
Bridge into the streets of Staten Island, using somewhat 
evasive driving tactics. 

The six (6) F.B.I. agents thereafter ~ulled the 


truck to the side, alighted from their automobiles and arres- 


ted both defendants. GERBASIO was questioned, witho1t Miranda 


warnings and stated, “I dor't know anything about this, ask 
Mario;" DELUCIA was questio.:ed without Miranda warnings and 
tated, “I don't know anything about this, ask ANGELO." 

Both defendants were taken to F.B.1. Field Office, 

igned Waiver of Consent forms and made statements exonerating 
themselves and inculpating each co-defendant, all within 
twenty (20) minutes of the arrest. 

Mr. Wheeland, truck dispatcher for Pan American, 
testified that the defendant, DELUCIA was on the night shift 
from 11:30 P.M. to 7:30 A.M.; that GERBASIO was on the day 
shift from 7:00 A.M. to 4:00 P.M.; GERBASIO's time card 
reflecting his punching in at 6:58 A... on October 23, 1975 


admitted in evidence; an assignment sheet reflecting GERBASIO 


on standby status for random assignments and notations 
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reflecting that he was scheduled for a union meeting sometime 
during the day was also admitted into evidence. Wheeland 
stated that he did not specifically assign either GERBASIO 

or DELUCIA to the truck in question. Wheeland stated that 
while on standby status GERBASIO, a union representative, 

was allowed to accept short run jobs, 

Mr. Elmore Clinton of Pan American, testified ti -t 
a union weeting was scheduled for GERBASIO around 10:30 A.M. 
on October 23, 1975. 

The actual statements made by the respective defend- 
ants to the F.B.I. were redacted to eliminate the cross- 
implication of impropriety as against one another and said 
statements were admitted into evidence for the jury's 

nsideration, 

In sum and substance, the only evidence implicating 

defendant, GERBASIO were the observations demonstrating 
‘ERBASIO as a passenger in a truck wherein stolen articles 
were contained. 

It is submitted that this evidence is insufficient 
to establish guilt under each count of the indictment beyond 


a reasonable doubt as to the defendant, GERBASIO. Conspi- 


cuously absent from the testimony was any evidence that the 


defendant, GERBASIO was a participant in any conspiracy or 
that the defendant, GERBASIO had actual knowledge that the 


goods in the truck were stolen; or that the defendant, 


A24 


AFFIRMATION OF MICHAEL S. WASHOR IN SUPPORT 


GERBASIO ever saw, touched, or handled the goods in question. 
Bearing in mind that mere association between the 
defendant GERBASIO and the co-defendant in and of itself is 


not proof of participation in a conspiratorial plan, and 


bearing in mind that mere presence bv the defendant GERBASIO, 


alone, does not impose criminal conspiratorial responsibility 
upon him nor give rise to the necessary criminal intent under 
the second count of the indictment, taken in toto, there 
is a failure to establish guilt beyond a reasonable doubt 
by reason of the lack of evidence in the case at bar. 
To complicate matters more, the statement of the 
defendant, GERBASIO was redacted; while tis redaction 
‘curred at the Court's bequest in order to prevent a se- 
rance in the midst of the trial and in order to prevent 
Bruton issue from prejudicing each defendant, in effect, 
che defendant, GERBASIO was deprived of having his statement 
in its entirety before the jury. 
This Court should bear in mind that absent the re- 
action in question, a true and real Bruton issue existed. 
In an attempt to save the trial and reduce prejudicial 
effect to the accused, this Court reasoned out that redaction 
might be the appropriate remedy; however, unfortunately, 
the remedy left this jury with incomplete statements and 
unexplained incomplete statements by the defendant, GERRBASIO. 


It is reasonable to imagine the legal disparity 
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that existed between both defendants at the time of trial; 
if the defendant, GERBASIO were to have testified, then and 
that event, the entire statement made by him to the F.B.I. 
would have been before the jury; this would have precipi- 
tated the co-defendant into testifying wherein his entire 
statement would have been admissable and before the jury. 
While such situation would have eliminated a Bruton issue, 
it would have created a serious conflict of testimony wherein 
the jury would then have had to decide which of the deferdants 


were truthful, both statements exonerating themselves and 


implicating the other. It seems almost unconscionable that 


an accused must relinquish one constitutional right in order 
to avail himself of another constitutioral right. 

In retrospect, the Court's attitude as reflected 
juring the course of the trial, tending to grant a severance 
would have been the safer and less prejudicial approach and 
would have afforded at least the defendant, GERBASIO, an 
opportunity to fully explain his presence and his conduct 
and his actions related to the incidences herein. 

Reali tically, the case against the defendant, 
GERBASIO, is most tenuous at its best. While circumstantial 
evidence could lead to the conclusion rendered by the jury 
herein, the evidence presented at the within trial does not 
reach the height or caliber or quality to constitute proof 


of guilt beyond a reasonable doubt. 
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Even construing the tri2l testimony most favorable 
to the government, one should readily reflect that the quality 
of testimony herein accompanied by the judicial decision of 
redaction - although earnestly made to protest both the 
accused and the government - does not establish guilt of 
the defendant beyond a reasonable doubt. 

All motions made during the course of the trial 
herein are renewed and reiterated anew for this Court's 
consideration. 

That no previous application has heretofore been 
made herein. 


WHEREFORE, your affirmant respectfully prays that 


this Court set _aside the guilty verdict returned on May 


, 1976, and grant the instant motion for judgment of 


equittal. 


Brooklyn, New York 
June 28th, 1976 


MICHAEL S. WASHOR 


RECAPITULATION OF TESTIMONY 


May ll, 1976 


JOSEPH SIMON, an employee of Pan Am, working in the 
cargo area, was approached by DELUCIA and importuned to commit 
a crime, on October 17, 1975; the jest of the solication was 
te have SIMON move some cargo to the loading platform on the 
forthcoming Wednesday, October 23, 1975; it was furthe 
explained by DELUCIA that he would have a third party heip 
him and that third party shall remain namelss for protection 
purposes. 

SIMON then went and reported the incident to Mr. Godoy. 

On October 23, 1975, at or about 2:30 a.m. SIMON 
moved two carts from the warehouse to the loading platform 
and watched DELUCIA, alone, load the truck. He reported the 
loading to Mr. Godoy. 

Mr. Godcy testified that he received the report as 


aforesaid from Mr. Simon; that on October 21st, 1975, he 


reported the incident to his superior, who in turn contacted 


the F.B.I. On October 21, 1975, a meeting was had between 
Agent Jules, Mr. Parillo of Pan Am, his superior, and Mr. 
Godoy. Arrangemtns were made for surveillance of C=rgo 
Building No. 67 and telephonic communication of the same 


area for October 23, 1975. 


RECAPITULATION OF TESTIMONY 


F.B.I. Agent Welsh, on October 23, 1975 headed the 
command post and was in electronic communication with Mr. 
Godoy and the several F.B.I. agents making the surveillance 
of the cargo area. 
Agent Westhoff and Agent Yoos observed DELUCIA on 
October 23, 1975 at or about 2:30 a.m. load the truck in 
question, by himself, and move said truck to the South side 
of the Pan Am building. All agents were advised telephonically 
of these surveillances. 
At or about 8:00 a.m. on said date DELUCIA and 
GERBASIO were seen to enter the truck, DELUCIA being the driver 
and GERBASIO, the passenger. GERBASIO gased the truck. 
hereafter the truck left Pan Am cargo area and proceeded 
ough Queens and Brooklyn over the Verrazano Bridge into 
streets of Staten Island, using somewhat evasive driving 
actics. 
The six (6) F.B.I. agents thereafter pulled the truck 
to the side, alighted from their automobiles and arrested 


both defendant, GERBASIO was questioned, without Miranda 


warnings and st«sed "I don't know anything about this, ask 


Mario;" DELUCIA was questioned without Miranda warnings and 
stated, "I don't know anything about this, ask ANGELO." 
Both defendants were taken to F.B.I. Field Office, 


signed Waiver of Consent forms and made statements exonerating 


RECAPITULATION OF TESTIMONY 


themselves and inculpating each co-defendant, all within twenty 
(20) minutes of the arrest. 
Mr. Wheeland truck dispatcher for Pan Am, testified 


that the defendant, DELUCIA was on the night shift from 


11:30 p.m. to 7:30 a.m.; that GERBASIO was on the day shift 


from 7:00 a.m. to 4:00 p.m.; GERBASIO's time card ref.iecting 

his punching in at 6:58 a.m. on October 23, 1975 is in evidence; 
an assignment sheet reflecting GERBASIO on standby status for 
random assignments and notations reflecting that he was 
scheduled for a union meeting sometime during the day. 

Wheelan stated that he did not specifically assign either 
GERBASIO or DELUCIA to the truck in question, Wheeland stated 
nat while on standby status GERBASIO, a union representative 

Llowed to accept short run jobs. 
Mr. Elmore Ciinton of Pan Am, testified that a 
1 meeting was scheduled for GERBASIO around 10:30 a.m, 


October 23, 1975. 


STATEMENT BY GERBASIO AT TRUCK AT ARREST 


Date of transcription 10/28/75 


At approximately 9:20 AM, Pan American Airlines 
(PAA) Ti ick Number 341002, bearing New York License 2104LS, 
was stopped at the corner of South Gannon and Willowbrook 
Road, Staten Island. ANGELO GERBASIO was sitting on the 
passenger side of the truck. 
GERBASIO was asked by SA FRANCIS R. JULES where he 
was going and he replied, "Ask MARIO, I'm helping him". 
The door of the unlocked truck was opened by SA 
JULES and found to contain 31 cartons of merchandise under 
PAA Airway Bill Number 67684761. 
ANGELO GERBASIO was advised that he was being 
ed for violation of Title 18, Section 659, Theft 
Interstate Shipment. SA WALTER F. YOOS advised GERBASIO 
his rights as they appear on the “Waiver of Rights" form. 
GERBASIO was transported to the Federal Bureau of 


‘nvestiaation Office at John F. Kennedy International Airport. 


Interviewed on 10/23/75 at Staten Island, New York, File #15-69071 
by SAS FRANCIS R. JULES and WALTER F. YOOS;jmw Date dictated 
10/24/75. 

This document conrains neither recommendations nor conclusions 

of the FoI. It is the property of the FBI and is loaned to 


your agency; it and its contents are not to be distributed 


outside your agency. 


STATEMENT BY GERBASIO AFTER ARREST AS REDACTED 


Date of transcription 10/28/75 
ANGELO GERBASIO read his rights as they appear on 
a “Waiver of Rights" form. He stated that he understood his 


rights and signed this form, 


GERBASIO stated that on the morning of OCtober 23, 


1975. he came to work about 7:15 AM and about 8:00 AM, was 
asked to help on a truck. 

ANGELO stated that he had no idea where he was going 
and did not know the truck contained any frei...t. ANGELO 
stated there was some conversation in the truck and he believed 
that he was going for a pick up at some pier in Staten Island. 

ANGELO ‘stated he could not furnish any further 

“ormations 

The following background information was obtained 

observation and interview: 

Name ANGELO GERBASIO 

Date of Birth December 17, 1944 

Place of Birth Brooklyn, New York 

Height Five feet, seven inches tall 

Weight 205 pounds 

Hair Brown 

Eyes Brown 

Military United States/Army 1963 to 1965 

Serial Number US# 51518155 
Honorable Discharce 

Marital Status Married 

Wife JACQUELINE 

Children Two hoys -|\ ade ? and 4 
Interviewed on 10/23/75 at Kennedy Airport, ~w York File #15- 
by SA FRANCIS R. JULES and SA WALTER F. YOOS:jmw Date 
dictated 10/24/75. This document contains neither recommenda- 


tions nor conclusions of the FBI. It is tle property of the FBI 


sand is loaned to your agency; it and its contents are not to be 


distributed outside your agency. 


AFTERNOON SESSION 21 

THE CLERK: United States against Mario J, 
De Lucia and Angelo Gebrasio. 

MR, WASHOR: Before we proceed with the 
hearing, your Honor, might I indicate for the Court's 
edification that there are several aspects that we 
are seeking to suppress: Firstly, the physical 
evidence that was seized and confiscated by the 
agents on October ©3, 1975, and in addition thereto, 
two sets of statements, if I can categorize one set 
of statements having occurred at the time of appre- 
hension or arrest on the street in Staten Island, 
and the second statement or set of statements, if l 
can categorize them, as having been obtained back at 
the Pan Am Building some half an hour or hour or so 
after the initial apprehension or time of arrest. 

MR, LEVI’-EPSTEIN: I think they occurred at 
the FBI office, not Pan Am, 

THE COURT: At ‘the airport. 


MR, LEVIN-EPSTEIN: Yes, your Honor, at the 


MR, WASHOR: Yes, That's the physical or non- 


existing evidence I am seeking to suppress. 


I would say ay oer hearing be considered as 


and I have discussed this briefly in the hallway 
before, But, of course, for the record, the Govern- 
ment is fully prepared, should it become necessary, 
to produce every one of the cartons and coats seized 
and have them produced in court and marked as exhib- 
its. 

MR, WASHOR: I have no desire for that, your 
Honor, 

THE COURT: There will be hardly room for the 


rest of us. 


MR, LEVIN-EPSTEIN: That's why I selected the 


course of action which I did. 

THE COURT: All right. 

MR, LEVIN-EPSTEIN: The Government calls its 
first witness in the motion to suppress and the 
hearing thereto, Special Agent John Westhoff, 

rT OHN WES THOF PF, having been called as a wit- 
ness in behalf of the Government, was duly sworn and 
testified as follows: 

THE CLERK: State your name, sir. 

THE WITNESS: John Westhoff, W-E-S-T-H-O-F-F, 

MR, LEVIN-EPSTEIN: May I proceed, your Honor? 


THE COURT: Yee. 


DIREC™ EXAMINATION 


Westhoff - Direct 
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BY MR, LEVIN-EPSTEIN: 

Q Would you state your full name and occupation 
for the Court, please. 
A John E, Westhoff, Special Agent with the FBI, as- 


signed to Kennedy Airport. 


oF How long have you been an FBI agent, sir? 
A Sixteen years, 
Q And in your sixteen years, how long have you 


been assigned to JFK Airport’? 
A The last three years. 
And in the last three years, can you briefly 
describe what your duties and responsibilities have been 
at the airport? 
A Investigating mostly thefts from interstate shipment 
and any other federal files. 

Q Speak into microphone, Agent Westhoff. 


Directing your attention to October 23, 1975, 


were you working on that @ y? 


A Yes, I was. 
Q Were you workirg alone or with a partner? 
A I was working with a partner. 


xe Speak up a little. 


A I was working with a partner. 
Q What was his name? 
" 


, 0 


Westhoff - Direct 


f. Joseph Phelan, P-H-E-L-A-N, 

fe Is he also a Special Agent with the Federal 
Bureau of Investigation? 

A He is, 

a) And on that day, directing your attention to 
the early morning hours of that day, could you describe 
for the Court what your official duties were? 

A We were surveilling in the Pan American Cargo Ter- 
minal. 
MR. WASHOR: Could we get a time, your Honor: 
MR, LEVIN-EPSTEIN: Mr. Washor anticipated my 
next question. 

Q Agent Westhoff, can you estimate for Mr, Washor 

approximately wha time your surveillance commenced? 
A It would be about midnight. 

Q That would be midnight the end of the 22nd anc 
the beginning of the 23rd of October? 

That's right. 

© All right. 

Could you tell tlic Court, please, where you 
were situated with respect to Cargo Building 67 when you 
and A-ent Phelan initiated this surveillance? 


A We were par'ed in the employees' lot by cargo 


building, the Pan Am cargo building. 


R 
o 


Westhoff - Direct 


THE COURT: The employees! what? 


THE WITNESS: Parked in the employees! parking 


THE COURT: Oh, 


Q Approximately how far from Cargo Building 67? 


q 
I woul: estimate fifv.y to seventy-five feet. 


Q Did you have with you any aids to your eyesight 
of any kind, telescope, biroculars or things of that sort? 
A I nad bFinocuiars. 

Q Were you using the binoculars on that evening? 

Yes, I was, 

Q Were you able to see Cargo Building 67 through 
the binoculars? 

Oh, yes. 

Q Were you able to see any particular portion of 
Cargo Building 67 that was the subject of your surveil- 
lance? 

A Yes, we were viewing Bay Number 9. 

Q And that's an opening in the building where 
goods are delivered? 
fh That's correct. 

MR, WASHOR: For the record, your Honor, since 


there is no jury, I have not objected to any leading 


questions, 


Westhof* - Direct 


zat 


Q And do you know whe.e the other agents and the 


police officer were situated during the cource if the 


surveillance? 


A Yes. 
Q Were you in radio contact with them? 
Yes, we were. 


Q Now, directing your attention to approximately 


2:35 in the morning, did anything happen that you noticeG 
with respect to your surveillance? 
A We observed a truck in Bay 9 being loaded with mer- 
chandise. 
Q And can you describe the merchandise being 
“oaded in the truck in Bay 9? 
A The cartons. 
Q Were you able to see or observe from your van- 
tage point in the surveillance, who it was that was 


loading the truck? 


A Yes, I was. 
Q Do you see that person in court here today? 
A Yes, 2 d-< 


Q Would you point him out, please, for the 


Court. 


A The gentleman in the middle of the taple. 


There are four gentlemen there. 


G 


Q 


Westhoff - Direct 


In the middle, next to coimsel, with tne glasses. 

Q you indicating the -- 

COUR): Whet color jack t, please? 
WITNESS: Grey. 
MR, LEVIN-EPSTEIN: Indicating the defendant 

De Lucia, your Honor, 

Q What did you see Mr, De Lucia do? 

He loaded the truck, 

Q Now, can you tell the Court what, if anyth ing, 
occurred prior to your initiating the surveillance which 
ceused you to be on the surveillance? In other words, 
had you received any information -- 

MR, SCHACHER: Objection to the form of the 


question. 


THE COURT: Why were you surveilling? 


MR, LEVIN-EPSTEIN: ‘Thank you, your Honor. 
Why were you surveilling the building at that 
time ? 
A We had information that some merchandise was going 
to be stolen. 
MR, SCHACHER: Objection to the form of the -- 
I'm sorry, withdrawn. 


MR, LEVIN-EPSTEIN: Is there an objection, 


your Honor? 


Westhoff - Direct 


MR. SCHACHER: Objection. 
MR, WASHOR: Objection as to "we". 
THE COURT: If you mean to have it stricken, 
say so, But he ray testify in this form, 
What I want and what we all want was the con- 
+ent of the communication. 
MR, LEVIN-EPSTEIN: Thank you, your Honor. 
Q You may answer, 
A We were informed by a Pan American employee -- ‘io 
you want me to give names, your Honor? 
THE COURT: Yes. 
Q Go ahead, 
4 By an individual working in Pan American, Mr. 
Godoy -- 
MR, LEVIN-EPSTEIN: G-O-D-O-Y. 
Go on. 
A (Continuing) -- that he had been approached by an- 
other employee at Pan American and this employee told him 
that Mario De Lucia had approached him and wanted to steal 
some merchandise, and this is how we got involved in the 
case, 
Q As a result of having received this information, 


what, if anything, did you do? 


A We set up a surveillance on the Pan American 


e 
© 


Westhoff - Direct 


building. 

Q And this is the surveillance you previously 
described, sir? 
A That's correct. 

Q Now, after you observed Mr. De Lucia loading 


the truck during the course of your surveillance, what, 


4f anything, did you do then? 


A We maintained the surveillance on the truck and Mr. 
De Lucia moved the truck to the south side of the Pan Am 
parking lot. 

*) When he moved the truck, was he alone or with 
someone else? 

He was alone. 

Q Did you follow him in the truck to the south 
side of the Pan American building? 
A We moved to the south side of the Pan American 
building and continued our surveillance on the truck. 

Q What, if anything did you observe as you con- 
tinued the surveillance of Mr. De Lucia on the truck? 
A Well, nothing happened until about eight o'clock the 
next morning. 

Q Let me interrupt you for a moment. 


Did Mr, De Lucia stay with the truck? 


No, he did not. 


Westhoff - Direct 


Q What did Mr. De Lucia do that you observed? 

He returned to the Pan Am cargo area, 

Q To the best of your recollection, what time did 
Mr. De Lucia leave the truck and return to the building 
on that night? 
A 2:40, verhaps. 

Q That's 2:40 A.M.? 

That's correct. 

Q Did you maintain surveillance on the 
following 2:40 A.M.? 
A Yes, we did. 

@ For approximately a -- rather, until when did 
you maintain the surveillance? 


Until approximately eight o'clock that mornirg. 


Q And what, if anything, happened at 8:00 A.M. 


the morning of October 23rd that you observed? 
A Mr. De Lucia and the other defendant, Mr. Gebrasio -- 
Q You recognize Mr, Gebrasio? 
Yes. 
Q Did you see him that morning? 
Yes. 
Q What did you see Mr. De Lucia and Mr, Gebrasio 
do that morning? 


A They got into the Pan Am truck and drove it out 


1d 


Westhoff - Direct 


through the gate. 

. What gate was that, sir? 

It's the entrance gate to the Pan Am cargo area. 

w And what happened then? 

They gassed the truck up and left. 

a Did you have occasion to follow them at this 
time? 

We did. 

Q And you and Special Agent Phelan? 

Yes. 

Q And there were other agents involved in this 
moving surveillance? 

Yes, there were. 

Q These were the agents you mentioned in previous 
testimony? 
A Yes, it was. 

Q By what means did you follow the truck, sir? 

MR. WASHOR: I will stipulate they followed by 
automobile somewhere behind the truck. 
MR, LEVIN-EPSTEIN: Your Honor, the Government 


has not offered to stipulate to anything. 


THE COURT: Did you keep an uninterrupted sight 


of them? 


THE WITNESS: Yes, your Honor, we did, 


1i 


Westhoff - Direct 


MR, WASHOR: I stipulate to that. 

MR, LEVIN-EPSTEIN: The Government is not 
offering to stipulate to it, because it's relevant 
and pertinent to the issue of probable cause, as 
the Court will become properly aware. 

THE COURT: I will bow to your knowledge of 
the events. 

MR, LEVIN-EPSTEIN: Thank you, your Honor, 

2) Special Agent Westhoff, would you describe to 
the Court, please, what route and what actions you ob- 
served Mr. De Lucia take with Mr. Gebrasio in the truck’? 

MR, WASHOR: I have to object to the form of 


the question, 


THE COURT: Can I hear it read, Mr. Rapaport? 


(The Court Reporter reads the pending question.) 
THE COURT: Overruled. 

Q You may answer it. 

The truck was driven -- 

o Let me just interrupt. 
Who was driving the truck? 

Mr. De Lucia. 

Q And Mr, Gebrasio was a passenger? 


That's correct. 


Q Continue, 
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A The truck was driven out of the airport into Brooklyn 
and then into Staten Island. 

Q Did you follow the truck into Staten Island? 

Yes, we did. 

Q By what route did the truck take from Brooklyn 
into Staten Island? 
A I don't specifically recall the street. 

Q Did you travel with the truck over a body of 
water? 
A Oh, yes. 

Q Yes. 

Was there a bri. e? 


Yes, the Verrazano Bridge. 


Tnat's all I'm asking, Agent Westhoff. 


aw Upon your arrival following the truck into 
Staten Island, can you describe the action that the truck 
took while you were following? 
A Well, it slowed down a few times. It stopped a 
couple of tines, And then, as I said, I can't recall the 
exact streets, but then it turned away from the direction 
of Staten Island and started heading back towards New 
York City. 


Q Now, Special Agent Westhoff, let me ask you 


lo 


Westhoff - Direct 


eae 
question, your Honor, 

Q Special Agent Westhoff, have you ever had oc- 
casion -~- 

THE COURT: I think maybe this is enough for 
me, 1 think we have all read at least one hundred 
stories, seen it on T.V., movies, everything else. 
So let's get on with it. 

MR, LEVIN-EPSTEIN: Okay. 

Q Based upon your observations of the manner in 
which the truck was driven, can you formulate an opinion 
as to what manner that truck was driven? 

MR. WASHOR: Objection, your Honor. 

THE COURT: Objection is overruled. It calls 
for the opinion of a veteran of one hundred such 
surveillances,. 

Q You may answer tne question, Agent Westhoff. 

Maybe fifteen, twenty times, 


Q No. My question is: Can you formulate an 


opinion as to what they were trying to do in this truck? 


THE COURT: What. if any, inference did you 
draw from the way in which the truck was being 
driven so far as route, direction, maintenance of 
direction? 


THE WITNESS: What opinion did I form from the 


Westhoff - Direct 


way they were driving, your Honor? 


THE COURT: At the time. 


THE WITNESS: At the time, yes. 


At that time I formed the opinion that they had 
made our surveillance. In other words, they knew we 
were following “hem, 

THE COURT: So you inferred that they realized 
or thought they were being followed? 

THE WITNESS: Yes, sir. 

oo And did you discuss this opinion that you nave 
drawn with other agents involved in the surveillance” 
A Yes, 

-) As a result of having this discussion, what, if 
anything, happened? 
4 We pulled the truck over, 

4) In what manner was the truck pulled over, sir’ 
A Turned on the sirens and drove next to the truck and 
told them to pull over, 

q Was there a red flavhing light displayed? 

Yes, there was. 

a Did the truck pull over at that point? 

Yes, it did. 


Q Now, when the truck pulled over, did you have 


occasion to exit your vehicle? 
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Yes, I did. 

Q Where, if anywhere, did you go when you exited 
your car? 
a I went to the driver's side of the truck, 

nN Did you have a firearm in your possession at 
that time? 
A sz Gada, 

) And is it the regular firearm with which you 
carry out official business? 


” Yes. 


Was that firearm displayed at that time? 


Do you have identification you carry in your 


all times? 


9) Does thet identification say you are a Special 
Agent of the Federal Bureau of Investigation? 
Yes, it does, 


*} Did you display that identification at that 


Yes, I did. 
Q Did you have occasion to speak to either or 


both Mr. De Lucia of Mr. Gebrasio at that moment? 


I spoke to Mr. De Lucia, 


1S 
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a What, if anything, did you say to him, sir? 


As best I can recall, I said, "Where are you going?" 


” Was this before or after you displayed your 
FBI credentials? 
A When I Hit the truck 1 pulled the badge up and said, 
"FBI, come out of the truck." 

~ Did he comply with your instructions? 

Yes, he did. 

@ You said you said to him something. 

"Where are you going?” 

i) Did he respond? 

He said, "Ask Angelo. I'm helping him." 

What happened then? 

THE COURT: After Angelo. 
THE WITNESS: "Ask Angelo. I'm helping him," 

Q What happened then, sir? 
A I placed them under arrest, violation of Title 15, 
Section 059. 

Q And what happened after you placed Mr, De Lucia 
under arrest, sir? 
A I orally advised him of his rights and took him to 
the FBI office at Kennedy Airport. 


7 Now, can you tell us wrether or not you advised 


him of his rights as you described it, from memory or 
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from a document? 

A I read his rights to him at the truck, And then 
when we got to the office, I gave him a document to sign. 
Q Well, directing your attention still to the 
point at the truck at the moment of arrest, you said you 

read his rights to him? 
That's correct. 
Q Did you read them from a card or piece of 
Naper or something? 
A A card, 
Q Do you have that card in your possession today? 
Yes. 


Q Can I see it? 


(Card referred to is handed to Mr, Levin- 


Epstein. ) 

MR, LEVIN-EPSTEIN: Your Honor, can this be 
marked Government's Exhibit 1 for Identification 
for the suppressing hearing? 

THE COURKT: Do you want to put it in an envelope 
and mark the envelope? 
Q Do you have others’ Would you like this back? 
I would like it back, 


MR, LEVIN-EPSTEIN: It's all right, your Honor. 


1 ‘? 
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THE CLERK: Government's 1 for Identification 
so marked, 

Q Special Agent Westhoff, I show you what has been 
marked Government's 1 for Identification and I ask you to 
direct your attention to that card and tell the Court 
whether or not this is the card you used to advise Mr, 

De Lucia of his rights on October 23, 1975. 
A it is. 

Q The very same card? 

The very same card, 

Q And d’? you read what is printed on this card 
to Mr. De Lucia? 

2 G10, 

MR. LEVIN-EPSTEIN: I offer it in evidence, 

MR. WASHOR: No objection at this hearing. 
LEVIN-E®STEIN: As to De Lucia. 
SCHACHER: No objection, 


. CLERK: So marked Government's 1 in Evi ence. 


marked in evidence.) 


Q For the record and fc. the Court's edification, 
Special Agent Westhoff, would you read the rights -- 
MR. WASHOR: Your Honor, it's in evidence, The 
Court can look at it. 


THE COURT: Is it the same one? May I read it? 


1& 
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MR. LEVIN-EPSTEIN: Yes, 
If it please the Court, I can represent to the 
Court what you're holding in your hand is a miniature 
version of the full FBI form, 
THE COURT: I can see that, 
You did not request then for him to sign any- 
thing? 
THE WITNESS: No, sir, no. 
we After you advised Mr. De Lucia of his rights 
as they appear on Government Exhibit 1 in Evidence, for 
the purposes of this hearing, would you tel? the Court 
what happened then? 
A I brought them back to the FBI office ¢* Kennedy 
Airport. 
a Did you transport them alone or did you trans- 
port them with another agent? 
A f transported them with the Port Authority police 
officer, 
Q Is that Officer Haynes? 
That's correct, 
Q Or Detective Haynes? 
He is sergeant now, 


Q Sergeant Haynes. 


Now, while you were present after having placed 
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Mr. De Iucia under arrest, did you observe other agents 
of the FBI on the scene as well? 
A Oh, yes. 

Q Can you tell the Court what, if anything, oc- 
curred with respect to the truck that you may have observed 
at that time? 

MR. WASHOR: -.Can we make inquiry at this time, 
your Honor, whether or not the Government is going 

to use this witness to perpetuate heresay testimony, 

instead of another agent? 

I recognize the admissibility of certain heresay 
testimony at a hearing, but -- 

THE COURT: He is also a witness as to what he 
saw at the time and place of the arrest. 

MR, LEVIN-EPSTEIN: That's exactly right, your 

Honor. The question requests a responsive answer of 

what he saw, not what he heard said, 

q You may answer the question. What did you see 
the ot .er agents do, if anything? 


A They opened the rear of the truck, 


Q Did you observe them find anything in the 2ar 


of the truck? 


A There were cartons in the - of the truck, 


MR. LEVIN-EPSTEIN: Your Honor, a; this time I 


al! 
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THE COURT: Then it's agreed in all there were 
thirty-one on the truck? 
MR, LEVIN-EPSTEIN: Yes. 
oy Did they all substantially resemble this carton 
marked 2 in Evidence? 


A Yes, they did. 


Q Did they all bear, as you later learned, the 


same airway bill number that you just read? 
A Right. 
Q Thank you. 

Now, following the seizure of these carton of 
coats, did there come a time when you returned to the FBI 
office at JFK Airport, as you described before? 

A Yes. 

Q Did Mr. De Incia go with you? 

He did, 

Q In custody? 

Yes. 

Q And when you arrived at the airport office of 
the FBI, did you have occasion to speak to Mr. De Lucia 


at that time again? 


Q What, if anything, dia you say to him and what 


did he say in response? 


24 


Westhoff - Direct 51 


A The first thing I did was give him an advice-of- 


rights form, 


Q What is an auvice-of-rights form, for the 
- record? 
A It explains the witness' rights in detail to him. 
Q The witness? 
A Rather, the subject. The defendant's rights in 
detail. 
MR, LEVIN-EPSTEIN: Your Honor, I ask that this 
document be marked the Government's next exhibit in 
sd sequence, for Identification. 
THE CLERK: So marked Government's 3. 
S Q Special Agent Westhoff, I show you what has, 
been marked Government's Exhibit 3 for Identification 
for the purpose of this hearing, and ask you if you recog- 
nize that document? 
A I do. 
Q Could you tell the Court what it is about thic 
document you recognize? 


A It bears my signature. 


Q Would you indicate where that ‘'s? 


Ah Right there. 


Q Next to the word "witness" on the top of that 


line? 
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Snat's right. 

Q Does there appear also on here the signature of 
another person or other persons placed there in your 
presence? 

A That's correct; Mario De Lucia and Francis Jules. 

Q And Francis Jules, as you indicated before, is 
another agent of the FBI? 
A That's correct. 

Q Now, is there a time affixed to this document 
or placed on this document as to when your signature was 
placed on this docum=nt? 

A 10:08 A.M. 

Q Now, what I am {indicating with my finger, does 
there appear another ..me and place indicated in pen? 
A 10:05 A.M. 

Q And what is the location? 

JFK. 

a) And the date? 

10-23-75. 

Q Now, with respect to Government's Exhibit 3 
for Identifica“ion, can you describe for the Court, 
please, what it was that you Gid with respect to Mr, 
ve Lucia? 


A T handed him this document and asked him to read it. 


2: 
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I asked him if he understood his rights, and he indicated 
he did, I asked him if he would sign it, and he did, 
MR, LEVIN-EPSTEIN: I offer it in evidence, 
your Honor, 
MR, SCHACHER: For the purposes of this hearing, 
your Honor, I have no objection, sir. 
THE COURT: Received, 
THE CLERK: So marked Government's 3 in Evi- 


dence, 


(So marked in evidence,) 


MR, LEVIN-EPSTEIN: Your Honor, I would ask the 
Court to just simply look at the document without 
burdening the record with Agent Westhoff reading 
everything in it. 
THE COURT: It seems to me I have seen something 
like it before. 
MR, LEVIN-EPSTEIN: It is the standard FBI 
advice-of-rights form, your Honor. 
Q Mr. De Lucia signed that document in your 
presence? 
A Yes, he did. 
~ After where it says waiver of rights, did he 
not? 


A Yes, correct, 


Westhoff - Direct 54 


Q Following Mr. De Lucia's waiving of rights by 
writing his name on that form, did there come a time when 
you or other agents of the FBI interviewed him? 


A Yes, Mr. Jules and myself, 


Q Were you present during the course of this 
interview? 
4 Yes. 

Q Would you describe, please, what you and Special 


Agent Jules said to Mr. De Lucia and what Mr, De Lucia 
said in response? 

MR. WASHOR: Can we get a time on this? 

MR, LEVIN-EPSTEIN: The record indicates from 
the -- 

THE COURT: No, ask him, 

When did the actual interview start, is what 
they want to know, 

THE WITNESS: Right after -- within minutes, I 
would say, your Honor, after we read the form and 
signed it. 

THE COURT: And in the office there? 

THE WITNESS: Yes, sir. 

THE COURT: Who else was present besides you 


and Mr, Jules? 


Q Was there anyone else present? 


Cc 
’ 
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Not to my recollection; I don't think so. 
2) Just the three of you then? 
Right. 

MR, LEVIN-EPSTEIN: For the record, your Honor, 
the notation after Special Agent Westhoff's name is 
10:08 A.M. 

THE COURT: And would you proceed then to tell 
us what comprised the interview. 

THE WITNESS: We asked him what re had been 


doing in the truck, And as pest I can recall, he 


said he was requested by a supervisor at Pan Am to 


work some overtime and would he help out Mr. Gebrasio 
in the truck. 


Q Did you ask him anything else -- let me ask you 


MR, WASHOR: There is a question before the 
witness, 

MR, LEVIN-EPSTEIN: I withdraw the question. 

MR, WASHOR: I ask it not be withdrawn. 

THE COURT: Ccn you answer the question? 

THE WITNESS: Sure. 

THE COURT: Please answer it. 


THE WITNESS: I asked him if he was involved in 


the theft of this merchandise, 
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& What did he say? 
A He indicated he was not. And he did indicate that 
he had in fact loaded the truck that night and drove it 
over to the sovth side and then left it, and he said he 
had nothing to do with the stealing of the merchandise. 
He said he was simply help‘ng out another Pan American 
employee. 

0 Did he tell you the name of the Pan American 
employee he was helping? 
i Mr, Gebrasio. 

& The other defendant? 

Tnat's ccrrect. 

Did you ask him any further questions that you 
can recall, and did he give yo any other further answers 
you can recall at this time? 

A Not really. 


Q Have you exhausted your recollection as to the 


responses made to the questions to Mr. De Lucia at this 


time? 
A Yes. 
MR, LEVIN-EPSTEIN: I ask this be marked as 
the next Government exhibit in sequence. 


THE CLERK: Four. 


As a result of the interview you had with 


or 
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Mr. De Lucia, did you cause a report to be prepared of 
that interview? 
A Mr, Jules did. 

q And did you take part in the preparation of 
that report? 
ay Yes. 

Q I show you what has bec. marked for identifica- 
tion as Government's Exhibit 4, and I ask you if Govern- 


men: 's Exhibit 4 for Identification refreshes your re- 


collection as to any additional questions and/or answers 


that may nave taken place during the course of this inter- 
view with Mr, De Lucia. 

Have you had an opportunity to review Govern- 
ment's 4 for Identification? 
t Yes. 

Q Is your recollection now refreshed as to any 
additional information that Mr. De Lucia provided to you? 
A Well, he said that -- 

MR, SCHACHER: Objection, your Honor. 

Q The question is, is your recollection refreshed? 

Yes. 

Q Would you please tell the Court, now that your 


recollection has been refreshed, what Mr. De Lucia said, 


if anything. 
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A He assumed Mr, Gebrasio had the keys to the truck 
and had gotten them from the supervisor, Mr. Whelen. 
Q And did he say anything else? 
You may again refresh your recollection if it 
needs refreshing. 
A I don't know what I have left out, Counselor, really. 


Q Very well. 


After Mr. De Lucia was interviewed by you and 


Special Agent Jules, what, if anything, happened then? 


A He was fingerpri: di and photographed and brought 
for arraignment. 
MR, LEVIN-EPSTEIN: I have no further questions 
of this witness at this time, your Honor -- just 4 
moment, your Honor -- no further questions at th’ 
time. 
MR, WASHOR: May we, your Honor? 
THE COURT: Yes. 
MR, WASHOR: Notwithstanding the order of in- 
dictment, does the Court have any requirement -- 
THE COURT: No, sir; certainly not. 
CROSS EXAMINATION 
BY MR, WASHOR: 


@ Sir, what is the date that you tot the snforma- 


tion about the theft? 


a‘. 
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W 


A 
A 


eax 

MR, WASHOR: Yes, as to the observations mde, 
et cetera, so the Government is not put at a dis- 
advantage. We are looking to move this along, your 
Honor. 

MR, LEVIN-EPSTEIN: Upon Mr. Washor's stipula- 
tion or concession, as he phrased it, that Special 
Agent Yoos made certain surveillance observations 
which were substantially the same as previously 
testified to by Special Agent Westhoff, your Honor, 
the Government calls Specia. Agent Yoos at this 
time, for the suppression hearing. 

LTER 1 Y 00S, having been called as a wit- 
ness in behalf of the Government, was duly sworn and 


tee fied as follows: 


DIRECT EXAMINATION 


BY MR, LEVIN-EPSTEIN: 


Q Just for the record, Speci:” «agent Yoos, you 


are a Special Agent with the FBI? 


A 


Yes, sir. 


Q You have been employed by the FBI how many 


years? 


A 


Airport? 


Twenty-five years. 


Q And you are currently assigned to the JFK 


Yoos - Direct 


Q Directing your attention to October 23, 1975, 
sir, did you participate in a surveillance and arrest? 
A Yes, sir, 

Q Could you tell ti ease, whether or 
not you personally -- I beg you. pardon, tell the Court 
whether or not you personally made an arrest on that 
day? 

A Yes, sir, I did. 

Q Would you tell the Court, please, who it is 

you placed under arrest? 
A Angelo Gebras‘o, 
MR, LEVIN-EPSZEIN: Indicating the defendant 

Gebrasio, sitting at counsel table, your Honor, 

Q Where did the arrest take place of Mr. 

asio? 

South Gannon and Willowbrook "ad in Staten Island, 
New York. 

q That occurred after a moving surveillance of 
a particular vehicle? 

A Yes, sir. 
Was Mr. Gebrasio in that vehicic? 
sir. 


What kind of vehicle was it’ 


34 


Yoos - Direct 


It was a Pan American truck, 

Q Did there come a time on the Pan American 
truck in which Mr, Gebrasio was travelling, did there 
come a time that that truck was brought to a halt: 

A Yes, sir. 

Q Were you surveilling and following the truck 
with other agents at that time? 
A, Yes, sir. 

Q And what, if anything, did you do, sir, when 
the truck in which Mr, Gebrasio was travelling was brought 
to a halt? 

A We opened the passenger side of the truck where Mr. 


Gebrasio was sitting. We asked him for the papers for 


she truck. And Mr, Gebrasio said, "Ask Mario, He has 


them," 


« When you approached the passenger side of the 
truck, sir, did you identify yourself as an FBI agent? 
A Yes. 

Q In what way? 
A Orally, and I also displayed my credentials te Mr. 
Gebrasio, 

Q When you say orally, what did you say? 

FBI. 


© Now, during the course of your o ficial dutles, 


e 
or 
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do you carry a firearm? 
A Yes, sir. 

Q And were you carrying a firearm on that 
morning? 

A Yes, sir. 

Q Did you display that firearm along with your 
credentials? 

A Yes, sir. 

Q By the way, after you approached the door and 
opened it, did Mr. Gebrasio have occasion to leave the 
truck? 

A Yes, sir. 

Q Did you holster your firearm at that point? 

Yes, sir, 

Q After Mr. Gebrasio said, "Ask Angelo, I'm 
with him,” or words to that effect, what, if anything, 
did yo ¥? 

A I at that time advised Angelo of his rights, at 
which time I stated he had a right to remain silent -- 
MR, WASHCR: I will: acede at this time he 
gave him the requisite Miranda warnings. 
MR, LEVIN-EPSTEIN: Willi that also be conceded 


by Mr. Schacher, your Honor, 


MR, SCHACHER: It doesn't pertain to my client. 


us 
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THE COURT: He has no standing. 

Do you agree you have none? 

MR. SCHACHER: As to my client, I do, your 
Honor, 

THE COURT: All right. 


Proceed, 


Tell us the rights, 


THE COURT: Did you read them or give it to 
him frem memory? 
THE WITNESS: No, sir. I told him he had a 
right to remain silent; anything that he did say 
can be used against him in court; he had the right 
to an attorney and if he couldn't afford an attor- 
ney, an attorney would be provided for him; and also 
that he could stop answering any questions put to 
him at any time, and demand an attorney. 
Q Did he acknowledge these rights when you advised 
him of them orally? 
A Yes, sir, 
Q What did he say? 
Yes, 
I asked him if he understood them after I told him, 
and he said yes. 


Q After Mr, -- at any time during vour course of 
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advising Mr, Gebrasio of his rights, did he tell you he 
did not understand English or anything of that sort? 
A No, sir. 

Q After you advised Mr, Gebrasiv of his rights, 
what happened then? 
A At that time we proceeded to take -- Agent Jules 
at this immediate time placed Angelo Gebrasio under 
arrest for the of interstate shipments. 

Q Was that a in your presence? 

Yes, sir. 

Q And what happened then, sir? 
A Then we brought Angelo to the other side of the 
truck where Mario De Incia was with the other agents. 

i} Is that Mario De Lucia, the other defendant 
sitting at counsel table? 
A } sir. 

Q Proceed, What happened then? 
A At that point Mr. Gebrasio was told he didn't have 
anything else to say at this point and he did not say 
anything else at this point. Agent Jules examined the 
back of the truck while I was with Mr, Gebrasio; come 
back and we put Mr. Gebrasio in a vehicle and transportec 
him to the agency office at JFK, 


Q Did you have occasion to look in the back of 


" 
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the truck after Mr. Gebrasio wus arrested? 
Ms No, 3° 
MR, LEVIN-EPSTEIN: No further questions. 

CROSS EXAMINATION 
BY MR, WASHOR: 

Q Can you describe how the trick was pulled over, 
sir? 
A The truck was pulled over by my car pulling in front 


and asking them to pull over to the curb. 


Q Who was in your car? 
a In my -ar at that time was, I believe, Frank Jules. 
a Co that Jules, Age: t Jules was the driver? 


A I was driving. 


Q You were driving? 
A Yes. 

Q And Jules war the passenger? 
A Yes, sir. 


Q And pulled alongside the driver of the truck? 


Q Which was De Lucia? 
A Yes, sir. 

Q Siren going? 
A Yes. . 


And you flagged him over, so to speak? 
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Q You had your badge out? 
Badge and credentials. 
Q And both? 
No -- credentials out. 
Q Credentials in one hand, gun drawn pointed at 
the defendant Gebrasio? 
1e8s, sir. 
Yo: said, "FBI"? 
sir. 
You asked him to get out of the truck? 
sir. 
Ay-4 he complied w*th your directive? 
sir. 
And the next thing you did was ask him a 
question? 
Yes; air, 
Q What question did you ask him? 
I asced him where the papers were for the truck. 
Q he answered you? 
Yes, sir. 
Q Then you placed him under arrest? 


Yes. 


Q And then you first advised him of the Miranda 


rights? 
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Yes, sir. 

Q You did not advise him of any of the Miranda 
rights prior to asiing him where the papers were? 

A That's correct, 

Q Now, sir, you took him around from one side of 
the truck to the other side of the truck, Gebrasio I'm 
talking about? 

A, Yes, 

Q And at that particular time you testified or 
G.irect exemination that Gebrasio was told that he didn't 
have to say anything? 

A That's correct, sir. 
Q Am I correct? 
* 
You had already advised Gebrasio d his Miranda 
warnings on the other side of the truck? 
A That's right. 

Q Who told him he doesn't have to say anything? 

I did. 

Q What did you say to him? 

A I told him he had a right to remain silent and he 
didn't have to say anything. 

Q You repeated then on the second side of the 


truck that which you had said on the other side of the 


truck? Kae 
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A I said to him -- 1 didn't say she statement ne had 
&@ right to remain silent. I said he did not have to say 
anything. 

Q And what did Gebrasio say or do when you said 


that to him on the driver's side of the truck? 


A He didn't say anything. 


. Okay. 
Now you got him back to the FBI office, am I 

correct? 
a Yes, sir, 

& Did you interview him there? 

Yes, sir, 

Q Did you read him his rights there? 

We furnished him a standard waiver of rights form, 

@ And did you interview him there? 

Yes, sir. 

“ Did you again tell him that he doesn't have to 
make any statement? 
r Yes, sir. 

Q And did you go through the entire Miranda 
warnings again? 
A Yes, 

o And would it be fair to say he did make a 


statement? 
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Yes, sir. 

Q And would it be fair to say he waived his 
rights? 
A Yes, sir. 

Q Knowingly so, am I correct? 

Yes, sir, 

Q By the way, did he admit that he knew he was 
in a truck that had stolen goods? 
A Yes, sir. 

Q Did you confront him with that fact? 

Yes, sir. 

Q Did you tell nim there were stolen goods on 
the truck? 

After he made his statement. 

Q What did you say to him? 

At what point, sir? 

Q When you told him there were stolen goods on 
the truck, tell us the words -- 

THE COURT: In what words did vou convey to 
him the idea that the goods were stolen? 
THE WITNESS: After Mr, Gebrasio made his 
statement to us, going through what he said had 
happened, I said, "Did you know there was stolen 


merchandise on this truck?" 


46 
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Q And what did he say? 
A "No. 

~ Did he tell you that he had gone to work 
around 7:00, 7:30 in the morning? 

MR, LEVIN-EPSTiN: Objection. Leading, your 

Honor. 

MR, WASHOR: I will withdraw the question, 

oy Tell us what Gebrasio said to you back in the 
FBI office? 

A Mr. Gebrasio told us that he arrived at work ap- 
proximately 7:15 A.eM. Between that time and 8:CO A.M., 
Mario De Lucia approached him and, if I might, to the 
est of my recollection, stated Mario told him that he 
had a heavy load, not to ask him any questions and not 
to say anything to anybody, to anyone. 

After that, he also stated that he was the shop 
steward, In his statement he also said that from a 
conversation with Mario in the truck, he believed he was 
making a delivery to the piers on Staten Island, 

Q Anything else? 

A No, sir. ‘ 

Q "id he say anything else at all? 

A Not to my recollection, sir. 


Q And after he made that statement. what did 
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you do? What did you say? 
A Nothing. I said if he didn't want to furnish any 
more information, that was it; does he wish to furnish 
a signed statement to this effect, and he said no. 

Q Did you say anything to him after that? 

Not that I recollect. 

Q Didn't yeu 11 him about the gocds being 
stolen? 
A Yes, sir, I told him that. 

“e Tel) us what you said, 
A I told him the merchandise was stolen, the cartons 

. 

that were found in that truck were stolen from the cargo 
building where he is employed, 

& And what did he say, if anything? 

He didn't say anything te that. 


Q What else did you say? 


A To my recollection, that's about the sum total we 


talked about, 

@ Didn't you ask him that you knew it was 
stolen? 
A We asked him that and he stated that in his state- 
ment, that he did not know the merchandise was i 
stolen. 


Q Did you tell him that you had th: truck under 
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observation from 12:00 midnight until the time it was 
stopped? 
A No, sir, I did not recall that. 
Q Did you tell him any -- 
MR, LEVIN-EPSTEIN: object. This questioning 
is in the »ature of discovery, not in the nature of 
a motion to suppress, 
THE COURT: Overruled, 
Q Did you tell him that you saw the truck being 
loaded by De Lucia? 
a No, 
Q Did you tell him -- he wasr‘t questioned in 
-he presence of De Lucia, Is that correct? 


Correct, 


i} Did you tell him De Lucia was being questioned 


by other agents in an adjoining room? 
A No, I didn't tell him that. 

MR, LEVIN-EPSTEIN: I object. The witness 
testifies to the best of his recollection that he 
didn't say anything else and Mr, Washor is testify- 
ing what he would like to hear of the witness and 
make a record of it, and I object. 


THE COURT: I don't think he is getting any- 


where, 
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MR, WASHOR: That's a problem sometimes with 
the questioner, Judge. 
MR, LEVIN-EPSTEIN: Objection to relevance, 
THE COURT: It's a well-known technique to 
extort from persons in custody information which 
they have not got, by saying to them that others 
are talking, et cetera, et cetera, et cetera, 
MR, LEVIN-EPSTEIN: I appreciate that, Judge -- 
THE COURT: These efforts the witness insures 
us were not employed on these occasions. 
MR, LEVIN-EPSTEIN: That's my point, your 
Honor. 
MR, WASHOR: One last question, your Honor, 
Q Did you tell Gebrasio that De Lucia had incul- 
pated him, meaning Gebrasio, in any manner ur form? 
A No, sir, not to my recollection, 
© Did you see the truck searched at the scene of 


the crime -- scene of the arrest? 


A No, sir, I did not. I was with Mr, Gebrasio at the 


side of the truck. 

« Do you know who, if any, of the agents searched 
the truck? 
A Agent Jules did, sir. 


Q Agent Jules, your partner? 
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ever leave Gebrasio before you went back to the FBI? 
A No, sir, 
Q In other words, he was never alone with Jules. 
Is that right? 
A No, sir. 
we So, from the time he got back in the car to 
go back to the FBI office, did anybody ask Gebrasio per- 
mission to search the truck? 
f No, sir, not that I «know of, 
Q Now, Agent Yoos, did anybody to your knowledge 


search the cab portion of the truck? 


A I don't have any recollection of the search of the 
ab. 
Q Was Gebrasio searched? 
A Yes, sir. 
Q By yoursel.: 
A Yes, sir. 


Q Any | :ys to the truck found on his person? 
A No, sir. 
we Any keys to any locks found? 
A No, sir. 
Q Do you remember what was found on his person? 


A No, sir, I do not. 


Q Would it be fair to say that ycu seizeu nothing 
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from his person? 
A No. I believe to the best of my recollection, Mr. B*. 
Gebrasio had a wallet on him, 
Q Did you go through the contents of the wallet? 
f Pardon? 
Q Did you go through the contents of the wallet? 
f No. We searched him and he had a wallet on him, 
Q Did you go through the contents of the wallet? 
A Not at that time, sir, 
7 Did you return the wallet to the defendant? 
4 At the time, no, not at that time. 
Q Leter on? 
A Yes, I returned it. ? 
Q@ Did you return it with the contents? 
A Yes, sir. 
Q Would it be fair to say that you seized and 
kept nothing from the person of vhe defendant Gebrasio? 
A To tne best of my recollection, we did not seize a 
anything from him, 
MR, WASHC®: No further questions. ' 
MR, SCHACHE.’ Mike. 
MR. WASHOR: Your Honor, just bear with counsel 


for a moment, 


(Both defense counsel confer w’th each other, 
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MR. LEVIN-EPSTEIN: Your Honor, the Government 
is ready to proceed, if it vlease the Court. 
THE COURT: Go right ahead, 
MR. LEVIN-EPSTEIN: The Government calls 
Special Agent Thomas Walsh, your Honor. 
tO MAS Rs WAL AH, called as a witness 
cn behalf of the Goverr ent, having been duly sworn 
by the Clerk of the Court, testified as follows: 


DIRECT EXAMINATION 


BY MR. LEVIN-EPSTEIN: 


Q Briefly, Mr. Walsh, are you employed by the 
FBI? 

I am. 

Q How long have you been an FBI agent? 


About twenty-nine years. 


Q And your current assignment is at the John F. 


Kennedy International Airport? 


A Yes, it is, 

Q Is it as resident agent of the FBI at the 
airport? 
A That is correct. 

Q Divecting your attention to October 23, 1975, 


at approximately 2:15 in the morning, were you working at 


that time? 
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A I was. 
MR. WASIIOR: At what time? 
MR, LEVIN: GPSTEIN: 2:15 A.M., October 23rd. 
Q Were you working at the John F. Kennedy Airport 


at that time? 
A I was. 

Q And in what capacity were you working at that 
time, sir? 

A I was manning the radio and I was in communication 
with the cargo building telephone, that is I was in 
communication with the Pan American Building, Cargo 67, and 
also in radio contact with other agents whe were working 
outside. 

Q Do you know who these other agents were whom 
you were working with and whom you were in contact with by 
radio? 

A I had an idea, generally speaking, and where they were 
parked, yes. 

Q Did you know where generally, then, in what 
specific area of the airport they were, not the exact location? 
A I knew that they were in the vicinity of cargo building 
67, which is the Pan American Building. 

Q Did you know what they were doing there? 


A Yes, 
4% 
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Q Can you tell the Court, please, what you knew? 
A Yes. These agents were working on a physical 
surveillance in a certain area of the cargo building, namely 


around the doors of 8 and 9. 


Q And in cargo building 67? 
A In cargo building 67. 
Q And had you been aware of this surveillance 


prior to the time that it was initiated? 
A Yes, I was. 

Q Had you been a part of the planning stages of 
this operation? 
aN I was. 
Q And in fact die you receive a particular 
assignment to man the telephones and radio? 
& Yes, I had. 

Q Was there a specific purpose, sir, in y6or 
manning the telephones at about 2:00 or 2:15 that morning? 
A Yes, I manned the phones for the reason tha‘: I could 


maintain contact with a supervisor of Pan American who was 


working at the loading dock of Cargo Building 67. 


Q As you sit here, do you recall the name of that 
superintendent? 
A Yes, Fred Godoy. 

Q Directing your attention once again to tiat 
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can you tell the Court, please, what Mr. Godoy said to you 
and what, if anyth’ng, you said to him in response? 
A Mr. Godoy called me on the phone about 2:15 and he 
told me that the thirty cartons of cargo that we were 
interested in had been moved in two tow trucks, and he 
furnished -- 

THE COURT: Moved? 

THE WITNESS: Moved, 
A (Continuing) -- in two tow trucks, and he furnished 
the numbers at that time to me that were on the two tow trucks. 

Q Let me interrupt you for just a moment. 
When he furnished these numbers to you, wer: 


u making notes of any kind? 


Yes. 
Q bid there come a time after that day wher. you 
emorialized chose notes in an official report? 
Yes, I took these notes into what we call an FD302. 
Q That is commonly referred to «s a 502? 
A A 302, right. 
Q As you sit here, can you remember specifically 


those numbers without assistance? 
A No, I couldn't because the numbers involved are in 
way bills which went to six, seven different -- 
MR. LEVIN-EPSTEIN: Yorr Fonor I am showing tne 
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witness Government's Exhibit 3500-2. 

Q I ask you, Special Agent Walsh, if you would 
refer to 3500-2, and once you have referred to it I ask you 
does it refresh your recollection or assist you in telling 
the Court what those numbers were? 

Answer yes or no for the moment. 
A Yes, it does, I mean these are the numbers that | put 
down, right. 

Q So this does refresh your recollection -- 

THE COURT: The numbers of what? 

THE WITNESS: These are the numbers, your Honor, 
that appeared on the two tow carts, namely 655 -- 

THE COURT: Tow carts? 

THE WITNESS: Two tow carts and these numbers 

were 655 and 83l. 

Q Now, you mentioned before that Mr. Godoy also 


told you of an airway bill number? 


A Yes, he furnished two bill numbers to me, one ~~ 
Q Slowly, for the record, please. 
A One what is called an airway bill number and that 


number that he furnished to me was 02667684761, and then 
there is another bill which is known 4s the house way bill, 
ana the number on that was 561753. 


Oo What did Mr. Godey te’.1 you a out those two 
, 
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67684761 -- 


THE COURT: Did I catch it wron¢e or was at 
MR. LEVIN-EPSTEIN: Am I wrong? 
THE WITNESS: It was 0266768476.. 
MR. LEVIN-EPSTEIN: I left off a few digits. 
I apologize, your iionor. 
LEVIN-EPSTEIN: 
YQ mene; sunt was that number Signiticant ol, 
according to Mr. Godoy? 
Well, Mr. Godoy told me that this number was the airwiy 
number that was associated with “ne thirzy cartons 
:o that were in the two tow trucks. 
I interrupted you before. You were about to 


told you. 


that did he tell you about the thirty cartc 


Well, at that time he told me that these were thirty 
cartons that we were interested in and these were the thirty 
cartons that were not supposcd #9 be moved or loaded to a 
truck at 
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Q Fronprior information that you had received, did 

you know from what source he was to get this information? 
A Well, from previous conferences with the agents, other 
agents who were working this case I knew that he was supposed 
to get this from another source of his on the dock at the 
time. 

I see. 

THE COURT: On the what? 

THE WITNESS: Another source. 

THE COURT: On the? 

THE WITNESS: On the dock, on the loading dock. 


MR, LEVIN-EPSTEIN: D-o-c~-k. 


By dock you mean the loading dock? 


THE WITNESS: The loading dock in cargo building 


MR, LEVIN-EPSTEIN: I see. 

Will you tell the Court, please, what else, if 
anything, Mr. Godoy told you during this first telephone call? 
A Well, he said the two tow carts with the thirty cartons 
had been left in the vicinity of the two doors or base, aS we 
call them, the large doors, ani he said they were in the area 
of doors numbered 8 and 9. 

Q You testified a moment ago that according to 


the previous plan ofoqperations, the surveillance, as you knew 
rT 


a 


Be oe! 


ur recollection 
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BeBe Ee 
tell the Ccurt, yo 


Q will you 
on it was that he g 


ave 


having been refreshed, what descripti 


you? 
A He said the truck in No. 9 door was 4 PAA or a Pan 
and a silver bpoay- 


American cargo truck with 4 blue cab 
Q Was there anything else, any number OF other 


description that he gave you? 


he said on the tailga 
ed the number 341002. 


te of this particular truck 


A Yes, 
9 door appear 


in the No- 
Q pid there come & time -- I beg your pardon, 
withdrawn. 
and he gave you the serial number that he said 
truck, and did he tell you anything further 


appeared on the 


on this first telephone call? 


of furnishing to me the numbers that 


- Well, outside 
and the 


shipping documents, 
and the fact that the 


the documents, the 


appeared on 
on the tow carts, 


numbers that appeared 
cartons of cargo 


which were in the two tow 


cargo was thirty 
they were there, this was the cargo 


he simply said that 
however that he ex 


carts, 
that was not to be moved, and he said pected 


shortly- 


ere 
it to be moved 


Q very well. 
pid there come a time when this telephone 


either you or Mr. Godoy Or both? 


conversation was terminated by 
s 
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A Yes. We terminated it, the conversation at that time, 
and it was a few minutes, it took me a few minutes to have 
this conversation. 

Q Now, immediately after this telephone conversa~ 
tion, did you have occasion to use the radio equipment at the 
BI office? 

A Yes. 

After I received this information from Mr. Godoy, 
immediately got in touch via radio with the cars that we 
outside working on this surveillance. 

Q Who were the agents, if you know, who were 
working the surveillance on the outside, sir? 


We were working at that time with Frank Jules, Walter 
Joyce -=- 


c 


Q Pardon me, is that J-u-1-e-s? 

Yes. 

And Agent, an agent named Joseph phalen and another 
agent named Jack Weshoff. 

Q _Go ahead, sir. 
A I furnished this information to the: agents, namely 
I believe it was Frank Jules in one car and also Walter Joyce 
in the other car. 

Q Did they acknowledge the receipt of this 


information? 
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Q Taney actually told you that over te air? 
Tnat’s right 
And you recei 
I did. 
Waat lappened 
office after you »a 
Yes, I remained ¢ 
THE COURT: 
like to interrunt, 
MR. LEVIN]-E 
THF COURT: AL1l that was observed, or 
all that wa id is the loading of the truck 


in the due and regular course of business of 


Now, what I want to know is what, 
thing, was said to anyone that would give them 


the idea that fa from being a loading in the 


ordinary course of business, this vas a felonious 


taking. That's all TI want to know, 
Special Agert "Alsh, in resnonse tc 
Court's question directly, can you tell the *ourt what 


knowledge vou had, and if co, what I nov ledge did you 


ot 


es 
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Yes, I do. 
Q Can you assist in that matter in any way? 
A Well, when -- in the conferences we had 
held before I was on the telephone with Mr. Godoy we 
knew that there were thirty cartons involved. And 
when Mr. Godoy -- 
THE COURT: When is thirty carton involv 
MR. LEVIN-EPSTTMIN: Let me ask this 
question, Judge, perhaps I can give us some 


- 


sitance. 


for the moment I don't believe that this 
witness particularly is the witness which wi’l 
give information in which you're interested, 
but I can finish up with this one. 


Just briefly, Special Agent Walsh, after 


you had th irst converstaion with Mr. Godoy and 


messaqe, did there come a second time 
for a telephone conversation? 
A Yes, I received a second call from 
Mr. Godoy about two, 2:43, 2:45 A.™. 
Q And briefly what did -- T beg your 
pardon? 


A It was about 2:43 or 2:45 A.M. 
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He simply told me chat at that time this 
was the cargo that was not to be moved at that time. 
Cc Did you ever see any papers, invoices or 
bills of lading that would identify this carq0O? 
MR. LEVIN-EPSTCIN: Objection, been asked 
and answered, 
THE COURT: I think he has said no, in 
answer to your earlier question. 
Q Did you ever see the two tow trucks that 
had this merchandise -- that this merchandise was 


supnosed to have been on? 


Now, you said there were two trucks from 
bay eight and bay nine, with one in each bay, right? 
THE COURT: THis esn't help us at all. 
LEVIN-EPSTEIN: There is nothing on 
redirect, your Honor. 
The Government calls Special Agent 
Francis Jules. 
PRAN CIS R. JULE S, having been called 
as a witness, was duly sworn by the Clerk of the 
Court, took the stand and testified as follows: 
DIRECT EXAMINATION 


BY MR. LEVIN-EPSTFIN: 


Les 


Jules-Direct 
Special jgent Jules, you have been here 
throughcut the entire proceedings in this case thus 


far? 


And you are a spe ial agent with the FBI? 
Yes. 
The case acent in charge of thi: 
Yes, 
you have been since 
ception? 
» Sir. 
How Many years are you with the FBI? 
Twentv-five. 
Q And you are currently assigned to JFK 
Alrport? 
Yes, sir. 
Did you take an active role 
of this case as case agent? 
Yes, I did, 
Directing your attention to October the 
were you working on that dav, sir? 


1eS I was, 


On that day dit you have occasion to meet 
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with one Joseph Butta? 

A Yes, I did. 

THE COURT: Gutto? 

MR. LEVIN-EPSTFEIN: No, B, your Honor, 
B as in bov, 

I'm sorry, I will keep my voice un. 

THE COURT: No, it's just that you have 
to watch that because I can't differentiate 


certain -- 


MR. LEVIN-EPSTEIN: B as in boy, your 


(@) i And do you know who and did you know then 


who Joseph, Butta was? 


A Yes, his title wes import director at 


Pan Americar, and that's at JFK? 


A Yes. 
19) Did you have conversation with Mr. Butta 
during the course of your official duties? 
A Yes, I did. 
Would you describe to.the Court, please, 
wnat Mr. Butta said to you and, what if anvthing you 
said in response? 


A OKay, I spoke to Mr. Butta. I had been 


bo! 
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in Pan American Airvays on another mtter. at this time, 
-- and -- when it was brought to my attention by 
the director of security, Mr. Parrillo. 

C Let me interrupt, is Mr. Parrillo -- 

A Correct. 

Q -- also present with you and Mr. Butta? 
A Yes, 


(Continued on the next pace.) 
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Q Go on, sir. 
A Mr. Parrilio advised me that his importing 


manager, Mr. Brtta, had some information he wanted to 
furnish to us, the information was that a Mr. Godoy, 

a supervisor on the dock on the midnight to eight 
shift, was told by another employee named Joe Simon -- 

THE COURT: Simon, Joe Simon. Simon was 
an employee on the dock? 

THE WITNESS: Simon was an employee on 
the dock. 

Simon teld his immediate supervisor Godoy 
that he had been approached by Mario Delucia 
and Mario told him that he was going to steal 
some freight from «he dock on the midnight to 
eight shift, being Ocgober 22nd -- 23rd. 

Q In other words, the shift beginning on-- 
at one minute past midnight or about on October 23rd? 

A Correct, correct. 

Q Were the exact: words that you heard from 
Mr. Butta and Mr. Parrillo chat Mario was going to 
steal freiqht? 

A Exactly. 


C And this was information that had been 
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any -- whether or not he would have any contact with 
Simon on those -- during that shift? 

A Yes, te would under normal course of 
business. 

CG Now, have you heard the test‘mony of 
other witnesses in this proceeding and hearing where 
certain surveillance observations were described? 

A Yes. 

Q ; And did you substantially make the same 
observations? 

No. 
Were you at a different location during 


surveillance? 


Where were you, sir? 
I was out on the cargo service road. 
Y didn't observe anvthing on the dock. Just by radic 


communication. 


CQ Did you receive the radio communications 


which were described by Srecial Agent Wals? 


A Yes, I did. 
CG In other words, vou were at the receiving 
end of those 


A 
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-- initiated converstaions? 

Yes. 

And did vou acknowledge receipt of them? 

Yes, 1 did. 

So you were aware of when Mr. Godoy 
Special Agent Walsh? 
A Yes. 

Were you aware of when the truck ulti- 


the building the following morning at 


Ana were you rart of the moving surveil- 


e that's been described? 


Yes tT was, 


r¢ ef that 


Q And did vou participate and take part 


in the arrest of the two defendants, Gerbasio ane 


De Lucia? 
A I did, 


C Now, will vou describ to the Court, nlease 


, 


what, if anvthina, you personally did on the scene in 
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Staten Island? 

A Staten Island, at this vroint I was in 
the car with Special Agent Gilson and I was the one who 
advised Anaqelo Gerbasio that he was under arrest. 

And I also asked Gerbasio what he was 

in Staten Island. 

Gerbasio said to me "Ask Mario, I'm 
helping him," 

Q And after that, what »pened? 

A I told the agent Yost, you -- you 
take him in the car. I went to the rear of the truck, 

was unlocked, and I opened the truck. 
Now, you heard some testimony, or rather 


on cross-examination about the locked or un- 


you have an independent recollection of 


‘r that truck waslocked on that day? 


vas uniocked, I opened the door. 


G there anv sort of seal or carao seal 
over the latch to the door? 

A No. 

C Was there any sort of raver or labe] 
sealing the door from - 


ar 
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A Yes, I was told this by Godcy. 


Q So, in other words, not only do -- did 


you have an understanding of it, but you were told 


specifically in this case, 
A Right. 


What did Mr. Godoy tell you 
Sir? What was the difference? 
A He told me that he would be 
to see when, if, Mario Delucia would load 


and ne in fact stated that his particular 


about that, 


in a positior 
any cao, 


cargo was 


not scheduled to leave the airport, not scheduled to 


ave the dock or be loaded on any truck during this 


ift, which is the midnight to eight. 


And this is what Mr. Godoy told you 


I beg your pardon? 


No, no, no, that's wrong. 


If I have misstated it, please correct me. 


Right. No, you're wrong in that. 


The fact was that he had approached Joe 


Simon that he was going to steal some merchandise. 


°; You're speakina of who now? 


A Mario. - 
vw 
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Go on. 
A All right. We ?‘d not know, nor did Simon 
know, what merchandise at thi. point I was goinc -- he 
was going to steal. 


Then it came when Godoy saw the tow carts 


being brought up, an as Agent Walsh had testified, that 


this cargo was not to leave the dock at this time 
because Godoy knew this, being a supervisor. 


C And was this transmitted to you in the 


Pardon me? 
Was that information transmitted to you 
the car by Special Agent Walsh? 

& By Walsh, right. 

1@; So as you sat there in the car in the 
early morning hours of October 23rd you knew then that 
the cargo described by Mr. Godoy to Special Agent 
Salsh was not to be leaving Pan American's cargo 
facility on that shift. 

A Correct. 

MR. SCHACH™R;: Objection, vour 'ionor, 
there was no description given by Mr. Godoy as 
to what the cargo consisted of. 


THE COURT: Overruled, 
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cases is trying to get away from you, but I 
would say he is trying to lose you. 

Q What does lose mean in your connection 
as compared to getaway? 

THE COURT: All I want to know is did 
you draw any inference from the course followed 
by the truck that you had under surveillance 
that night? 

THE WITNESS: Yes. 

What was that inference? 

THE COURT: What inference did you draw 
and on what empirical hasis in your exverience? 

THE WITNESS: In my experience, in fact 
I said on the radio and gave the order "Pull 
the truck over because they know they are beina 
tailed." 

Q Now, upon what basis did you draw the 
inference that you felt that they, meaining Nelucia 


and Gerbasio, knew they were being tailed, as you 


phrase it, what evidence did you -- 


All right. 
-- see or observe? 
The truck -- the truck stoppin: on the 


sec 
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Street, going down suburban streets after we had been 


_ 


in Staten Island, then when it made a turn -- I 
forget the street completely, -- but it then started 
heacing back toward the City. 

I said “It's all over, we have been 
made, we'd better pull it over now." 

Now, can you describe for the record 
primarily what you mean in plain language, not in 
slang, the phrase -- 

MR, LEVIN-EPSTEIN: Not necessary? 

THE COURT: No. I'm well trained in 

TV, radio and movies. 

MR. LEVIN-EPSTEIN: Okay, I will with- 

draw on that question. 

I have no further questions of the 

witness, your Fonor, for purposes of this 
CROSS EXAMINATION 


BY MR. WASHOR: 


QC Agent Jules, on October 23rd, 1975 
got out of your automobile on Staten Island with 


brother agent Yost, am I correct? 


Yes. 


Q You went over to the side of the truck that 


would be Casianated the passenver side, am i. correct? 


hy @ 
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Yes. 
Did you have your weapou drawn? 


Let me see, no, I think I had my coat -- 


I had my coat back with my hand on my weapon. I didn't 


-- I don't think I had it out. 

Q You heard Agent Yost testify, am I 
correct? 

me Yes, 

Q No doubt in your mind that he had his 
weapon drawn, am I correct? 

A Yes, he did, 

Both of you went over to the side of tho 
assenger car, weapon drawn by Yost? 
A Right. 


And identified yourselves as members of 


Flashed either a shield or some form of 
identification? 
A Correct. 
Directed andordered Serbasio out? 
Yes, sir. 


And he comnlicd? 
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0 And at that very moment a ‘uestion*‘was 
posed to Mr. Gerbasio? 

A Yes, sir. 

Q He was not given his Miranda rights at 
that time, was he, sir? 

A No, 

And he answered the auestion? 


Yes. 


Q And after he answered the question you 


formally put him under arrest? 
A Pardon me? 
You put him under arrest? 
Yes, sir. 
You told him he was under arrest? 
Yes, I did. 
THE COURT: Go hack on that and hit the 
prevaration hard, before or after, if you will. 
Make sure that Mr. Jules is answering the 
question you really want answered, 
0 After the answering of the question by 
Gerbasio you formally advised him that he was under 
arrest; am I correct? 


A Correct. 


Are 
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There is no doubt that you ad him in 
custody at the time, however, when you had your gun 
pointed at him -- 

MR. LEVIN-EPSTFEIN: Objection. 

THE WITNESS: Not me, 

When your brother officer had his gun 
pointed at him and directed and ordered him out of the 
truck; am I correct? 

A 

C Would it be fair to say, Agent Jules, 
that the words “You are under arrest" was a formality? 

A Oh, sure, 

Okay. There is no question -- 

THE COURT: And the Miranda warning was 

definitely after this first exchange? 

THE WITNESS: Correct. 

THE COURT: Anc right after the arrest? 

HE WITNESS: Pight. 

THE COURT: The formal arrest? 

THE NESS: The formal arrest. 

MR. WASHOR: I'm not so sure, Judge, that 

the technicality of formal arrest -- 


THE COURT: Was he in custodv for Miranda 
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purposes when all he had to 
Mr. Weztoff and his drawn gun. 
MR. IMVIN-EPSTEIN: 
THE COURT: Agent Yost and his drawn qur 
and Mr. Jules and his gun at the readv. 
MR. WASHOR: IT suprose that's a sufficient 


amount of custody. 


Y 


THE cour" Ye was nearly in custody, I 
He was in focus anvwav, wouldn't 
agree? 
MR. LEVIN=-EPSTEIN: Absolutely, your HOnor, 
There is no contest as to that point. 
THE WITNESS: Correct. 
Were you presert, sir, back at FBI head- 


Mr. Gerbasio was questioned? 


you present during the entire inter- 
rogation? 
roth, right, 


Were you present at the time that / 


Yost, referring to the incident in Staten Island, 


a0ing directly back to the rBI, on the other side 


truck,.the driver's side, when Agent Yost told th 
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objecting, I suppose the Court in the interest 
of justice will allow the reopening of the 
motion. 

THE COURT: i‘: afraid as far as discre- 
tion I'd better. 

MR. LEVIN-EPSTEIN: It was an inadvertence 
on my part. 

I will represent as an officer of the 
Court, however, as I have to, Mr. Washor, and I 
will ask it be marked now as Government Exhibit, 

THE CLERK: Five -- 

MR. LEVIN-EPSTEIN: -- in connection -- 
excuse me, in sequence in evidence, if there is 
no objection. 

MR. WASHOR: What is it? 

MR. LEVIN-EPSTEIN: It's the rights form. 

MR. WASHOR: What exhibit? 

MR. LEVIN-EPSTEIN: Five. 

THE CLERK: No objection, no Government's 
five in evidence. 

(So marked.) 

MR. LEVIN-EPSTEIN: Government's five in 


evidence. That both Mr. Gerbasio and Mr. Delucia 
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having been advised of their rights at JFK Airport 
in writing, waived them. 

So that then I believe that the 
statements given by both Mr. Gerbasio and Mr. De- 
lucia at the airpot certainly are admissible under 
the strict compliance with Miranda against 
Arizona. 

THE COURT: I get that all right. 

MR. LEVIN-EPSTEIN: Now, as to the state- 
ments that are given -- 

THE COURT: What I'm talking about are, where 
Weztoff said that when he said to Mr. Delucia 
“Where are you going?" 

MR. LEVIN-EPSTEIN: Exactly. 

THE COURT: He said “Ask Angelo, I'm 
helping him." 

And when Mr. Jules said to Mr. Gerbasio 
"What are you 4Ging in Staten Island?" He said 
"Ask Mario. I'm heiping him." 

MR. LEVIN-EPSTEIN: Yes. The only reason 
that I addressed myself to the subsequent state- 
ment first is because the argument which I will 


pose to the Court does make more sense when it 
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is argued this way, as I believe the Court will 
see, 

I can understand the question -- the 
Court's question about these two threshhola 
statements, and I characterize them as thresh- 
hold statements as a matter of common parlance, 
not as a term of art, because I do understand the 
distinction. 

There is no question -- and it is con- 
ceded lay the Government -- that both Mr. Nelucia 
and Mr. Gerbasio had not heen advised of their 
rights under “Miranda against Arizona or tho 
subsequent cases # the time that they made these 
two statements. 

is further conceded by the Government 
that these two statements were made in response 
to interrogation, a question at least, if 
not a formal interrogation, 

They were not in the classic case 
law sense spontaneous threshhold declarations. 
Otherwise I would he arquing that as an 
exception to Miranda. 

It is conceded that they were now. 


However, — 
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THE COURT: They weren't just things 
blurted out. You have got me, or -- 

MR. LEVIN-EPSTEIN: Right, exactly risht. 

Well, I won't characterize them as they 
weren't just blurted out; in one sense they were 
blurted out because I think they were placed in 
a very anomolus position in their point of vie 
of suddently in my characterization being 
caught with their hands in the cookie jar, 
they were caught redhanded with the stuff, so 
they had to say something, 


THE COURT: Well, they were caught 


either in flagrant innocence or flagrant guilt. 


MR. LEVIN-EPSTEIN: That's exactiy right. 
But in any event, that doesn't go to the issue 
of whether it's admissible or not, and I don't 
think -~ I don't arque that point. 

What I'm saying to the Court is this 
two statements by Gerbasio that he was with 
Mario Delucia or Mario and by Mr. Delucis that 
he in turn was with Anqelo are, when compared 
to the statements qiven after the advice of 
right,. substantially the same. 


In other words, theywere statements in 
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which both of them went to the other some- 
where for a reason or rationale for being present 
with this truck on that street in Staten Island. 

Granted, that had there been no other 
Statement following the advice of riqhts ander 

. 

Miranda, I'm almost -- I'm willindg to concede, 
your Honor, on behalf of the Government that 


these initial statements would not be ad- 


missble, because clearly there was no com- 


pliance with Miranda which I think there 
should there <-- there should have been. I 
don't say that by way of criticism. 

With the FBI, we were 
involved in a detailed surveillance, there was 
a question of stolen property, there was a 
long night of surveillance before and s50 on, 
and my remarks are not characterized to 
criticize the agency in any way, especia-ly 
threse agents, who have had qreat exneriencé 
in this area. 

However, if the statements that were 
made at the threshhold were statements bare 


and alone, then perhaps the Court would be 
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correct in its discretion in not permitting 


their admisiibility. 

However, in light of the fact that the 
Statement made following the Miranda warnings 
were in all material respects substantially 
exactly the same statements, any harm, any 
prejudice, any danger to them that they ought 
of their own mouths incrimirated themselves 
when they had the right not to say anything, 
was neutralized, it was uncut by the fact that 
after they were advised many times, they said 
the same thing right again. 

At a certain point, your Honor, I think 
the Court has to take cognizance, and I think 
the Court normatively should take cog- 
nizance of the pragmatics of a situation such 
as this. 

The philosophy, the rationale and in 
fact, the entire philosophy of the Supreme Court 
decisions following Miranda and FEscobeda is that 
a person should not he compelled or even vnermitted 
to inculpate himself out of his own mouth 
without first being advised that he has a right 


undex the Constitution to not do that, but, 
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your Honor, what -~ at what point must we allow 
a defendant who has made an inculpatewry state- 
ment to fall back on a technality in the sense 
that he wasn't advised -- and I say that guard- 


redly; . when that person, after being advised 


in a manner of speaking, «- shovina 


the statement down the law enforcement agent's 
throat, 

THE COURT: Well, if I can suggest it, 

I mean if the cat has already been let out of 
the bag, then it's sort of, as a psychological 
Matter, on such an occasion useless to try 

to get it back in the bag. 

MR. LEVIN-EPSTEIN: Your Honor, I 
agree, 

THE COURT: But really what I'm suggesting 
is is there an argument here on the very strength 
of your argument to say that since the later 
material went in essence no farther than the 
Original statement, the later waiver is 
meaningless, 

MR. LEVIN-EPSTEIN: Well, your Honor, 
my point is this -- 


THE COURT: You couldn't recapture 
,f 
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what had already been done, 

By the way, notoby cares about a Bruton 
point here. 

MR. WASHOR: Yes, oh, your Honor, 
Judge -- 

MR. LEVIN-EPSTEIN: Perhaps we can 
handle one difficulty at a time. 

And I am prepared to argue that 

as well, 

MR. WASHOR: Your -- 

THE COURT: Let's do that. 


MR. WASHOR: I have been sitting quietly 


in here not trying to create a problem. 


THE COURT: Yes, I know, you have been 
sitting much too quietly. 

If it was a Bruton case it should have 
been surfaced with Judge Judd at the very 
moment the situation popped open and it 
popped very early in the game, so let's -- 

MR. LEVIN-EPSTEIN: That's correct. 

THE COURT: -=- let's not talk about that. 

Even the Government is entitled not to 
be surprised. 


MR. WASHOR: Well, I think it will 
| 
| 


Jules-Cross 
depend on the ruling here, whether there is 
a Bruton problem or not. 


Sometimes they are interrelatec, your 


THE COURT: All right. 

MR, LEVIN-EPSTEIN: The Government is 
aware of the Bruton -- the potential of a 
Bruton situation here, your Honor. 

In the meantime -- off the record I 


have never seen Mr. Washor pop out of a chair 


so fast, the magic work Bruton and you took 


off like a shot. 

MR. WASHOR: 

MR. LEVIN=-EPSTEIN: Your Honor, I 
anticipated the Court's misgivings about that 
very argument; at least in the subjective opinion 
of the defendant himself that's a very real 
possibility, but not in this case. 

As shown by the statement that was 
made, your Honor. 

You will recall the testimony from the 
various agents that not only did they testify -- 
I beg your pardon, did the defendants make the 


statements about “Ask Angelo" or “Ask Mario” 
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but when they came back to the airport they 


made much more detailed statements, not in- 
consistent with the original statement, but 
fleshing out, if you will, the beckground to 
those initial statements. 

Now, I submit, your Honor, that if these 
two defendats or either of them had been of 
the opinion, as the Court phrased it, that the 
cat was out of the bag, then there would have 
been confessions. They would have -- 

THE COURT: No, I mean that ~- I mean 
you say something and you're stuck with 3 
you have got to stick with it. 

MR. LEVIN-EPSTEIN: But they didn't have 
to speak afterwards. They didn't have to say 
anything else, and they were advised three 
times apiece that they didn't have to. 

THE COURT: If you want to lend credibi- 
lity to the statement that had first sprung 
out of them, -- 

MR. LEVIN-EPSTEIN: Well, your Honor, 
most respectfully -- I beg your pardon, 

THE COURT: -=- they had to elaborate 


On it and bring in in Gilbert's wonderful phrase 


BC 
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"The touch that makes anotherwise unvarnished 
tale replete with --" 

MR, LEVIN-EPSTEIN: But, your Honor, to 
follow your analogy without being facetious, 
the way this operetta, as it were, unfolded was 
just as fictitious as Gilbert and Sullivan. 

What we had here were two men, I submit 
caught redhanded. I submit that at this point 
-- of course this is an issue ultimately 
for a jury, should it come to that -- but we 
-- by way of this argument they saw, as it 
were, the handwriting on the wall. And yet 
they made what we submit, and will argue later 
at a more appropriate time, are false, excul- 
petory statements. 


The same false exculpatory statemencs 


in different words, and as you phrase, enm- 


bellished and perhaps fleshed out or added 

with the details to lend that touch of detail 
of which you spoke, wece they -- after they 
were advised of their rights, not once, not 
twice, but at least in one case, Mr. Gerbasio's, 
three times. Andtwice as far as Mr. Delucia 


is concerned, that the record will show. 
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Now, if either or both of these defendants 
had felt that their defenses were down , the 
jig was up, the cat was out of the bag, or 
whatever cliche is most appropriate, I submit 
they would not have continued with what we 
again at an appropriate tim. will argue was 
an even more detailed embellishment and 
insidious, false exculpatory statement by 
each of them at a later time. 

They didn't think that the cat was out 
of the bag and they should not now be allowed 
to rely upon the fact that they made a one- 
line statement each before their advice of 
rights, in order to bootstrap th selves out 
of having that used against them, 

They have themselves undercut and neut- 
ralized whatever prejudice or taint might have 
accrued to them by making a statement right 
again after having been advised of their 
rights numerous times. 

And I would argue as a matter of law 


that anything of logic that we should not 


close our eyes to human nature and common sense 


Oa 
Jules-Cross 71 


and thereby permit guilty parties to escape or 
elude the use of their own admissions, which, 
of course, is well recognized are some of the 
forms of evidence against them, and false 
exculpatory statements, some of the strongest 
forms of evidence against them in this case 
and others, from being used against them, 

And that, basically, is the argument 
as to the initial statements, 


(Continued on the next page.) 
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As to the subsequent statements, your 
Honor, the Government fells that -- 

THE COURT: That unless they are tainted 
by the first disclosure they -- then you think 
they are solid as a brick foundation. 

MR, LEVIN-EPSTEIN: I wouldn't even go 


so far as to say that, your Honor, in terms 


-~ unless they are tained, I say they are solid 


as a brick foundation 

THE COURT: Anyway -- 

MR. LEVIN-EPSTEIN: Right. However, if 
the Court -- well, withdrawn. 

Now, as long as I'm up here, perhaps I 
can address myself to the Court as well -- 

THE COURT: I would like to get on with 
the rest of the case. 

MR. LEVIN-EPSTEIN: Then I'm completed 
with my argument unless the Court wants -- 

THE COURT: Yes, you may wish to reply. 

MR, LEVIN-EPSTEIN: Very well, then I 
will sit down until Mr. Washor and Mr. Schacher 
havea chance to make their cemarks. 

MR, WASHOR: Your HOnor, I think that 


it's important to look at the statement, the 


TH 
Jules-Cross 73 


substance of the statement, A, in making a 
determination as to whether or not -- 

THE COURT: You mean this is the later 
statement made at the FBI office? 

MR. WASHOR: Yes. I think it's important 
to have the content of that statement. 

THE COURT: Well, let me see it. Is 
that in evidence? 

MR. WASHOR: I don't believe so. 

MR, LEVIN-EPSTEIN: I'm sorry, your Honor, 
quite frankly, I didn't hear the remark. 

MR. WASHOR: The statement of th: defendant 
Gerbasio, would it be fair to say that it's 
covered in this 302 substantially? 

MR. LEVIN-EPSTFIN: May I see it? 

MR. WASHOR: Without haveing to resort 
to having each witnesses’ recollection? 

MR. LEVIN-EPSTEIN: Oh, no, your Honor, 
I will stipulate that, as Mr. Washor says, 
substantially the statement that Mr. Ger>dasio 
made after he went back to the airport and 
was interviewed there is substantially con- 


tained in this report of Mr. -- 


THE COURT: In 3500= whit? 
Cz 
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MR. LEVIN-EPSTEIN: I'm not even sure 


it's marked 3500 material, your Honor. 


THE COURT: Then how did he get it? 

MR. WASHOR: By the graciousness of 
the Government. 

THE COURT: Oh, the earlier discovery. 
I see. 

MR, LEVIN-EPSTEI J: No, your Honor, that 
was provided under Rule 16, 


MR. WASHOR: Thiswill be used if you 


THE COURT: May I see it? 

MR. WASHOR: Yes, surely. 

I suppose, your HOnor, it takes but a 
moment to read. 

THE COURT: Well, I'm a slow reader. 

MR. WASHOR: I just want to prevent 
speaking while you're reading. 

THE COURT: Indeed, at times my children 
tell me I must be moving my lips. 


That's certainly a two-edged sword, isn't 


MR. WASHOR: Yes, your Honor, as I 


view the issue, the first instance, the state- 
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ment at the time of custody, was violative of 
the Constitutional right of the accused 
Gerbasio. 

The more important issue is whether or 
not there has been a sufficient taint to destroy the 
written consent form that demonstrates on the 
surface only, the knowledgeable waiver of a 
Constitutiona?. right relative to the second 
statement contained in the 302. 

The Court seemed to hit the issue on 
the head when you wferred to letting the cat 


out of a bag 


os 
There seems to be no point to the 


exercise if on the one hand there is a but- 
tressing of the original statement, and the 
Original statement is obtained in violation 
of the accured's rights. 

There is not a time period or a lapse 
of a time period involved in this case whereby 
the accused can been said to have meditated or 
thousht about all of the facets that should be 
thought about before an individual knowingly, 


willingly can sense and what his Constitutional 
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right is. 
Interestingly enough, the Court recognizes 


that the statement that is made back at the 


PBI office, in a sense could well be categorized 


as a double-edged sword. 

But in a sense it does corroborate 
the initial remarks or statement: of the accused 
Gerbasio,. 

And if this matter were to be buttressed 
by other evidence, which the Governmert is 
aware of, you will find some of the following 
factors from the testimony at the hearing. 
Gerbasio is seen at or about eight A.M. for 
the very first time, and he is the passenger 
in the truck. He is not seen touching, handling 
the rear of the truck or loading the truck. 

There is no direct evidence to indicate 
at this point participation other than helping 
the co-defendant. 

Gratuitous comments in the statement, 
even if accepted as probatively true, given 
the double-edged sword concept, is nothing 
more than the cat out of the bag, for this is 


~ 
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in essence what he said at the very moment of 


"Where are you going" or “What are you doing” 


Gerbasio replied, having no idea of the benefit 


of the Constitutional rights, with gun pointed 
at him and FBI surrounding him "If you want to 
know all this about the whole thing, you ask 
Mario, I'm just helping him" 

So the second statement in the-- in 
time and in substance is a reiteration, Angelo's 
attempted explanation of the very first comment 
of Gerbasio when confronted in State, Island, 

It's the classical circumstance of the 
cat out of the bag. How do you prevent the 
explanation at the FBI office merely because 
a form is given to him, a form is signed? 

This is not an admission against 
interest standing by itself. You see, the 
Government clearly argues to the Court that 
had this Constitutional -- 

THE COURT: Well, no, because you see, 
the two of them taken together establishes either 
a conserted if innocent action or a conspiracy 
of guilty action, but concert they do estab- 
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WASHOR: Isn't there a third altern- 


is telling the truth and not the 
other? 

see, I don't mean to be unkind, but -- 

COURT: Neither one is free to say 

I was lying." 

WASHOR: But they may be able to 
protest their own innocence, 

In other words, notwithstanding -- 

THE COURT: No, what I mean is that each 
of these statements when made, is not neces- 
sarily a protestion of innocence, 

What is really is is a statement of 
complicity in something that is either good 
or bad, but a statement of union of action 


it is in each case. 


Each man said “I'm helping the other." 


Now, I think in terms of count two that 
makes that a critical part of count two, if 
we're dealing with a concerted action addressed 
to wrongdoing. 

If we're dealing with a concert of 


action relating to innocent transportation of 


Jules-Cross 
merchandise, then it's a concert in right- 
doing, but a concert it is. 

MR. WASHOR: You see, I have a vew as 
you're discussing this that assuming Gerbasio 
by himself were subjected to the admissibility 
of this statement, and assuming the Court would 
not for reasons -- legal of course -- but 
you would not permit or no statement was made by 
the defendant Delucia, I would be hard pressed 
to believe that the Government would tender 
this statement of Gerbasio in evidence, 

You see, the physical facts that we 
know now, that we now know at least curiously 
because of the hearing, demonstrate Gerbasio 
not being present at the loading. 

THE COURT: No, let's look at this way: 

Suppose that the only evidence of 
any moment that the Governmen: had was evi- 
dence tendered through, let's say, to keep 
it a little touch, evidence from Mr. Simon, 
that the only one ever spoken to was Delucia; 
the Government would still want this statement 


of Mr. Gerbasio's on the theory that well, 
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notionally, and not talking about per proof, 
he said he's helping Mr. Delucia and Mr. Simon 
tells us that Mr. Delucia was engaged in an 
acknowledge theft, and here you have the 
other man saying I was helping him, helping 
him what, helping him in what he was doing, 
so see whether or not Mr, Delucia has said 
a word, Mr. Gerbasio's statement would 
still embarass him if the Government made a 
case against Delucia,. 

MR. WASHOR: I see the point. The point 
is absent the statements of the two accused 
veritably pointing their fingers at each 
other, developing this criss-cross. 

THE COURT: The cartoon again. “It 
was he," 

MR. WASHOR: "I must not tell a lie. 

It was the other party that did it." 


Be it as it may, absent that factor, 


you now have a different circle relative to 


whether this really constitutes an admission 
against Gerbasio by Gerbasio himself or whether 
it constitutes some form of evidence -- 
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THE COURT: No, no, we don't talk about 
admissions, just words that came out of his 
wuth. That's really ail we're talking about 
at the moment. 

MR. WASHOR: I don't really mean the 
legal definition of admission. 

Now, these words flow most naturally, 
whether, as the Court indicated, they were 
caucht in flagrant guilt or flagrant innocence, 
but they flow naturally from the original state- 
ment. 

THE COURT: All right, now who has a 
case on this? 

MR. WASHOR: I suppose that, your Honor, 
from the st:andpoint of taint and from the 
standpoint of cat out of the bag, there are 
innumerable cases. I will get them for the 
Court. 

I should be able to get at least one. 
The cat out of the bag theory is anything 
but novel, 

Whether or not the Court will see fit 


to allow the facts of this case to fall within 
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don't fancy seeing it moved until we get a warrant 
to seize it." I'm afraid common sense compels one 
to agree that a charade of that sort is empty of 
Constitutional protection, 

Now, here I don't think you could say with 
assuranoee that a magistrate would feel free to issue 
a warrant to seize what? Nobody knew yet because 
Simon hadn't said "They are going to take those 
low value, relatively low value, Taiwanese 
coats." 

MR, LEVIN-EPSTEIN: Not that it makes a point, 
your Honor. 


THE COURT: -= Rather than some plat- 


MR. LEVIN-EPSTEIN: Not that it makes 
a difference, but they are not low value, 

THE COURT: Well, whatever they are 
they are not platinum, 

MR. LEVIN-EPSTEIN: No, 

THE COURT: So what would he have them 
seize? I mean at the moment, when there were 
enough data assembled to authorize the mag~- 


istrate to issue a warrant, it was already 


tro late, the theft was in progress, the goods 


me 


were in motion and it was time to prevent the 


perpetration of the completion, successful 
completion of the transportation. 

On these grounds I would deny the motion 
to suppress the merchandise as evidence, 

Now, the other one I wish you could find 
a case on -- 

MR, LEVIN-EPSTEIN: If the Court wishes 
I will take some time -- 

THE COURT: I'm attracted to parts of 
Mr. Levin-Epstein's argument. I think that the 
pre-warni statements are out except under 
U.S. against Harris, and chat if thewitness 
takes the witness stand he can be informed 
to eat that. 

MR. LEVIN-EPSTEIN: In a manner of 
speaking. 

THE COURT: Yes. So I think the real 
issue is simply -- because I don't think that 
you can get authentication or admissihlity 
by ratification, as it were, because I think that 
the genius of Miranda, if you have one, is 
in the warning and as long as it's with us 


it still is what it's all about. 
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So here I think it could only come back to 
explaining to him if someone takes the witness 
stand and gives a plausible explanation of 
yesterday what he said -- 

MR. LEVIN-EPSTEIN: You're speaking of 
the first statement now? 

THE COURT: Yes. If there is a plausible 
exp Lanation of yesterday what he said to the 
FBI office, then he could be confronted with 
"You also said, the first words out of your 
mouth.” But whether his having said it is 
sufficient to taint the other is the problem 
vhich we deal with, and I think I would appre 
ciate a moment to find out whether or not someone 
can think of a case on that, 

MR. LEVIN-EPSTEIN: May we be of some 
assistance to the Court in the Court's recess 
and submit memoranda of law on the subject? 

THE COURT: Well, I'm thinking in terms 
of our openings. 

MP. LEVIN-EPSTEIN: Well, I would like 
to have a ruling on this prior to the time 
that we open to the jury, of course. 


THE COURT: So would I, that's why I -- 
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MR, LEVIN-EPSTEIN: We're going to argue 
it on a contingency basis, your HAnor, I think 
there is no problem with that, if the Court 
wishes to hear argument on it. 


THE COURT: Well, I mean what is it 


MR, WASHOR: Let's assume the statements 
are admissible, Otherwise if they are not ad- 
missible -- 

MR. LEVIN-EPSTEIN: it's academic, 

MR. WASHOR: Well, it's not completely 
academic but it's academic on the surface. 

MR, LEVIN-EPSTEIN: I think it's com- 
pletely academic. 

MR. WASHOR: Not necessarily. 

You have defendants take the witness 
stand too. 

MR. LEVIN-EPSTEIN: Then Bruton cannot 
become an issue at all. 

MR, WASHOR: It depends, If only one 
takes the witness stand -- 

MR, LEVIN-EPSTEIN: Curious and curiouser, 

MR. WASHOK: Be it as it may, can't we 


discuss it at this moment, because I'm perturbed 


Jne 


about it. 

THE COURT: Only if you move quickly. 

MR. WASHOR: At the inception the Court 
must recognize that both of the defendants 
sought my office's aid, at the time of the 
revelation of the material it was quite evidence 
that there is a legal conflict that exists 
between two accused, two wit, the presence of 
Mr. Schacher. 

Now, during the course of preparation of 
this case for trial, whether or not there is 
going tu be a Bruton issue, whether or not 
the statements would be admissible has always 
created a problem, 

Assuming that the Court were to hold 
the statements admissible in evidence, if both 
of the defendants were not to take the witness 
stand, or in the alternative anyone of the 
defendants were not to take the witness stand, 
and then the last couple, if the Government 
were to argue that the statement of the defendant 
that did not testify is a false, ¢ «culpatory 


statement demonstrating the existence of a 


{Ot 


conspiracy between the two accused and their 
knowledge of the contents of the truck, then 
you would have a Bruton issue. 

I think the Bruton issue in this case 
only raises its head when and if the Government 
argues that each statement «»s false, so as to 
pit it against each other. 

If they do not take that position, I 
do not see a Bruton problem, but if they 
offer these statements to demonstrate that 
Delucia said "I was helping Gerbasio" and 
Gerbasio said “I was helping Delucia" therefore 
both -- well, in a sense I guess they could 
be helping each other, but the alternative of 


both statements is "I know nothing about what 


is illegal, I am just here to help." 


If that's the position -- 

MR. LEVIN-EPSTEIN: Sorry -- 

MR. WASHOR: -- that will be argued 
by the Government in a sense, and neither of 
the accused take the witness stand, or any one 
or the other does not take the witness stand, 
then -- then you have got the Bruton problem 


because that argument deprives <:e defendant 
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that does nct testify of being swept in wit 
the statement by a co-defendant, such as 
Bruton has declared, and, of course, there is 
not a lecal scheme that is prepared by counsel 
to creat? a problem that does not exist. 

I can tell your Honor most candidly 
even as of this morning the issue as to whether 
or not there would be a defense by Gerbasio, 

a defense by Delucia is still very questionable. 

And I say that candidly. Because there 
are certain problems that confront the defense. 

THE COURT: The defense in chief? 

MR, WASHOR: Yes, there are certain prob- 
lems that we're confronting in the defense that 
prohibits u* from being able to iateliigently 
advise the Court as to our position, 

Now, I have read some of the cases 
relative to Bruton and I know how they would 
like to have it done. How did -- how they 
would like to have it done as early as possible 
and set this matter down, so that we don't 
run into the problem during the course of the 
trial. 


The only problem is in order to have 
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the Bruton issve resOlved, Mr. Schacher or 
Mr. Washor, myself, would have to take a 
position that my defendant is not going to 
testify under any circumstances, and I can't 
say that to your Honor in candor. 

And I understand Mr. Schacher will not 
be able to make that statement at this point. 

MR. SCHACHER: Not at this point, Judge, 

MR. WASHOR: Now, there is our ator 
problem, 

That's the reason that it was not created 
or raised, rather, at an earlier time, 

MR. SCHACHER: Before Judge Judd, 

MR. WASHCR: He was the only other 
judge, he knows that. 

I think we have a serious problem 
depending on the way the Government intends to 
label the statements. 

MR. LEVIN-EPSTEIN: May I be heard, 
your Hwnor? 

First of all, I think the Court's ini- 
tial point whem it raised -- and I make a point 
of emphasizing that it raised the ugly head 


of Bruton initially in the only proceeding 
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that has ever been had in this case, not 
counsel, the first time that that “Ug!; 
head" was raised was lone after it had pro- . 
posed for pre-trizl motions such as a motion 
for severance, 

Secondly, on hat basis -- and first of 
all, on that basis alone there should be no 
cognizance of a motion to sever under Bruton. 

However, even if the Court wishes to 
in the interest of justice, or for whatever 
other reason, because, of course, the Court 
in its discretion can hear a motion to sever 
at any time, in its discretion, -- it's 
not advised by the decisions and it's not 
countenanced by most of the decisions but 
the Government recognizes the possibility, if 
not the likelinood, 

In any event, should the Court wish and 
desire to exercise its discretion and entertain 
either a motion for severance or argument under 
the issue of the so-called Bruton problem, 
the Government would argue to the Court that 


under recent decisions of the Second Circuit 
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there is no Bruton problem here; Specifically 
citing to the Court -- and I don't have the 
numerical citation, it will be provided to 
your law clerk as soon as I can get upstairs -- 
but United States ex rel Stanbridge, and I 
forget the name of the respondent in that 
habeus corpus proceeding -- 

THE COURT: The Warden? 

MR. LEVIN-EPSTEIN: Thank you, your Honor. 

It was clearly held and has been held 
many times since Stanbridge, although that's 
a recent case, that if the two Statements, 
one of the defendants in this case Delucia 
and others by Defendant Gerbasio, are so 
congruent that they become interlocking in 
nature, I think as the phrase used in STan- 
bridge, tha‘ any onus attached under the 
doctrine of Bruton disappears, 

It is neutralized. And in fact, there 
is no prejudice whici eccures., And in fact 
neither or both of the defendants in such a 
situation can claim foul, because neither 
one is being deprived of the exact point 
Provided for by Bruton, and that's the right of 


confrontation, for he himself without the assis- 
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tance of his co-defendant has put nimself 
inside, 

Now, whether or not the Government char- 
acterizes the statement as false, exculpatory 
statement, a confession, an admission, and 
inculpatory statement, wnatever it is makes no 
difference, because the point is that, you 
know, without again being facetious, a statement 


is a statement is a statement in this sense, 


that if it's used to prove guilt then if it's 


relevant and it doesn't form some Constitutional 
prejudice, it's admissible, 


(Continued on the next page.) 


Now, the fact that it may be a false, 
exculpatory statement or they may be false 
exculpatory statements -- 

THE COURT: Well, to Bruton we're 
interested only in whether it is accusatory. 

MR. LEVIN-EPSTEIN*® Exactly. Exactly the 
point. 

The Court has pointed out -- 

THE COURT: And the reason I thought of 


Bruton was that each of them is at least prima 


facie intended as an off-loading statement. 


MR. LEVIN-EPSTEIN: Exactly. 

THE COURT: So that it is purely accu- 
satory, or at least intended to be purely accu- 
satory. 

MR. LEVIN-EPSTEIN: But it doesn't go 
the full step, your Honor, it doesn't actually 
accuse, 

In other words, actually, Mr. Gerbasio -- 

THE COURT: No, he says he was helping 

leave him to stew in his guilt or sorry 

innocence. 


MR, LEVIN-EPSTEIN: So some impiicit 


threat, accusatory nature of the statement and 
I don't contest that, 

Clearly the Government has a purpose 
in offering evidence when it's offered. But it 


is not the classic Bruton situation where 


hypothetically mr, Gerbasio says “I'm innocent" 


and points the finger of accusation at Mr. De- 
lucia and says he did it. 

In fact, it's not even the Classic -- 

THE COURT: See, they are about to say 
stop right there, we disagree, that's the basic 
nature of it, because each man means his FBI 
man to infer that if there is any wrongdoing 
here -- 

MR. WASHOR: It's not me. 

THE COURT: -- it's not me. It's my 
partner, not me. 

MR. LEVIN-EPSTEIN: It's the other guy. 

But that's not Bruton, because in Bruton 
“- pardon me -- because in Bruton at least 
classically, recognizing the need for flexi- 
bility. 

THE COURT: See, we <= with each one 
electing the other ringleader, for good or 


evil, 


MR, LEVIN-L?STEIN: That's Bruton. 

In other words, both of them have made 
inculpatory statements and one names the other 
cr both name each other, If both name each other 
in an inculpatory situation under Standbridge 
both statements come in and Bruton is neutra- 
lized and that's what we have here. 


MR. WASHOR: Your Honor, may I answer 


THE COURT: You can try. 

MR,WASHOR: I am well familiar wi the 
Stanbridge case, too much with it. And I have 
read it so many times I'm starting to under- 
Stand it. 

And I am not being facetious. My under- 
standing of Stanbridge is when the statements 
are interlocked, you are not going to be able 
to use the Bruton issue and the right of con- 
frontation when two and/or ‘nore people have 
made statements that interlock each other into 
the commission of a crime, We don't have 


that here, 


We just have thecoposite of interlocking. 


You see, if you bifurcate the statement for 


110 


105 
a moment, the fact that I'm just helping, while 
in a sense it could be considered to show 
participation, I don't know, at least for the 
purposes of possible elements under the con- 
spiracy charge, the real Bruton problem is 
not that I'm just helping, but you want to 
know what really went on, and if there is any 
wrongdoing, ask the other fellow. 

"I just arrived at eight o'clock in 
the morning. I got up from my bed at night, 
in the morning kissed my wife goodbye and came 
to work and Mariosays help me and so I helped 
him. What do I know about stolen goods, what 
do I know about any improprieties, I wasn't 
tnere?" 

That's one form of it. There is no 
interlocking when the co-defendant applies the 
Same theory in saying tha ‘I knew nothing 
about this, what did I know about it? The 
defendant Gerbasio came to me and says 

Come on, let's take this truck, we're going 
to steal. He says you drive, because I am a 
little tired, so I got behind the wheel.” 


EAch individual sidestepping that whirl- 


pool but making sure that they know that if 


there is some impropriety the Government's 
got to have a little taste, so you might as 
well get him, 

In other words, I must not tell a lie, 
it was George Washington that cut down the 
cherry tree. You can't by virtue of the state- 
ment, they are not interlocking, they are 
diammetrically opposed to each cther, as proof 
positive that they are @posed to each other 
the Government has demonstrated that they will 
proffer those statements, pitted against one 
another, to demonstrate consciousness of guilt 
on both parties. 

MR. LEVIN-EPSTEIN: That's not the basis 
of the false exculpatory statement. The basis 
of the false exculpatory statement is, first 
of all, the statements will be proven to be 
false by extrinsic evidence, 

Next of all, your Honor, I think that 
Mr. Washor discerns at least one part 
of Mr. Gerbasio's statement, in which he says 
to the FBI agent “Mario approached me to help 
him, but thei. Mario told me ‘Don't tell anybody 


about it.'" 
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MR. WASHOR: Right, 

MR, LEVIN-EPSTEIN: Tothat extent, your 
Honor, it shows consciousness of urity, it 
shows conspiratorial conduct, it shows con- 


sciousness of and awareness that each other 


is involved, and it also is interlocking under 


the Stanbridge document and the subsequent 
cases. 

MR, WASHOR: Your HOnor, I don't see 
Angelo Gerbasio's statement alone. 

THE COURT: All right, let's see what 
we can find about it. 

MR. LEVIN-EPSTEIN: I beg your pardon, 
your HMnor? 

THE COURT: Let's see what law we can 
find on that between now and noon. 

MR, LEVIN-EPSTEIN: On Stanbridge as 
well? On the Bruton as well? 

THE COURT: We might as well. 

MR. LEVIN-EPSTEIN: Okay. 

THE COURT: But primar:ly on other -- 
the other one because, as you say, the other 
one is threshhold, 


MR, LEVIN-EPSTEIN:. Very well, your Honor. 
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with the fact that that statement, if that was 
all that was at issue, would not be admissible 
because of a viclation of the Court mandate 
and the Pifth Amendment requiring Miranda. 

We do have, however, Miranda warnings 
being given at a subsequent time and place in 
close proximity to the original statement, 


and we do have subsequent forms demonstrating 


at least prima facie a waiver of rights. 


The issue, as I see it, is there, firstly, 
the second statement and the first, second, 
are they in the pare delictu ~-- to each other, 
part and parcel of the same thing. 

Secondly, has there been attenuation 
from the standpoint of time andplace so as 
not to allow any original taint to spill over 
to the second? 

THE COURT: Well, I suggest that maybe 
the analysis is to start with the second one, 
since the first one is out and discovery, 
whether or not there was a conscious, deliberate 
waiver of the Constitutional right to be 
violated and to proceed without the assistance 


of counsel. 
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Now, if that decision was made, it 
comes in notwithstanding that there may have 
been an earlier statement that was the ajuiv~ 
alent of the later one, 

The real question is in one sense whether 
the first statement introduced the second, 
if you want to put it that way, produced the 
second, or the fact of its having been made 
was necessarily or on the evidence such a 
factor in the mind of the person be ‘ng asked 
to waive so that you could no longer say that 
his decision to sign a waiver and speak was 
a completely intentional waiver of an impor- 
tant Constitutional right. 

And from that point of view I don't 
think we're talking in terms of whether one 
bit of evidence led the Government to other 
things. 

It's ditferent from that, because I 
think what wire really concentrating on 
is how free was the will of the actor at the 
moment when he agreed to speak? 

MR. WASHO’: State of ue defendant. 


THE COURT: Yes. I mean as manifested 
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by his signature, subsequent statement. 

MR. WASHOR: Well, in answer to that 
inquiry -- 

THE COURT: Now, who has the burden of 
proof? 

SCHACHER: The Government has. 
MR. WASHOR: I believe -- well, it's =-- 
MR. SCHACHER: No, the Government has. 


MR. WASHOR: Don't'be too sure, 


They have demonstrated with -- a written 


waiver. 

The fact that we raise the issue on the 
argument, I'm not s:; sure where the burdenof 
proof is tc demonstr :e, I de know this: It 
is my candid opinion that on the question cf 
waiver, the Government must establish clear 
and convincing waiver to the Court's satis- 
faction, 

THE COURT: I suppose y.: could pyt it 
this way: That when the Government has a 
statement it «":t bear the burden of proving 
that it was a free and voluntary statement. 

MR. WASHOR: Then I will wait until 


my adversary is finished, 
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THE COURT: They have established that at 
lesat from the point of view of compelling you 
to come forward with evidence, I suppose, when 
they show a signed waiver witnesses by two 
people, et cetera. 

And the defense then puts the ball back 
in the Government's court by showing that, well, 
in the language of the cases i find the cat was 
out of the baa, so, of course, you have got the 
waiver. 

You already had the confession, so the 
waiver was meaningless. I'm not sure that 
burden of proof analysis help us to much. 

But here it seems to me that one thing 
we have is that the time sequence was pretty 
close. 

The first declaration was made sometime 
after 8:45. 

MR. LEVIN-EPSTEIN: Approximately 9:30 
or nine in the morning, your Honor. 

THE COURT: Yes, and the other one was 
made -=- 


MR. WASHOR: Ten to five. 
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THE COURT: -- ten to five,’ ten~eight, 


ten-ten. Somewhere in there, 

So from the defendant's point of view that 
is a nice close coupling. 

MR. WASHOR: Twenty minutes or so, 

THE COURT: If it had been two weeks it 
would have been great from the Government's point 
of view. 

The secon¢é factor is what was the nature 
of the first statement -- occasion. Was it a 
long drawn out, no food, no fire, no drink, 
no cigarette, no nothing until finally the 
fellow bled a few words into the air of the 
Government and was asked later to repeat it 
and with a shaking voice he goes over it again. 
That's not this. That's the clearcut case of 
the red end of the spectrum. 


Now, how far are we toward the violet 


Now, here on the evidence both of these 
were statements which came right out. The 
parellelism of the language, if one were sus- 


picious-minded enough, would almost suggest 
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pre-arrangement, bv: I don't think one can 
infer that from that it was made traceable 
recollections of particular words used are 
that sharp, but what is clear is that what 

said was said not simultaneously, if, as 

Mr. Levin-Epstein conceeds, but promptly, without 
urging, and in a way while at first blush you 
would think to yourself "Well, one of them is 
lying,” then at second or third blushes it gets 
very different, second blushes “Well, they are 
both telling the truth; the only question is 
are they both guilty," because not both of 


them necessarily are incumbatory, because if 


one hoodwinked the other ancinvoluntary process is -- 


is like the mailman who is never guilty in the 
mail fraud case just because he del‘vers a 
letter. He certainly does it, he hands it right 
to the victim, but he's innocent as he can be. 

Your third though is “Well, by George, 
they could both be innocent and Godoy and Simon 
be people who were setting them up." 

So you really have it all right there. 


And then it seems to me an oddity here 
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that there is no suggestion -- and I think 
interrogation brought it out -= that bot mei 
were in effect given the business together by 
the FBI or that one was used against the other 
Or that the waiver was in any way an extorted 
waiver. 

There wasn't much time to mature the thought. 
Remember, we have to keep in the back of our 
minds the idea that just because the Grand Jury 
thinks so, we are not compelled to think that 
somebody must be guilty around here, nor are we 
compelled to think that just because there was 
a deviation, if you want to call it that, that 
it necessarily was by on2 or both of these men, 
whatever else there may be. 

That when they do come out with the 
long stories thatthey do -- well, one I read is 
not particularly satisfactory because it leaves 
so much to be e::plained, and as I indicated, 
quite arp r: from its being falsely exculpatory, 
in the licnt of some of the evidence that we 
nave aiready heard, .suld get the man into 
trouble o«ecause it does show willing coopera-~ 


tion in something that looked like at best an 
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irregulatiry in movement -- at best, and the 
willing cooperation of either or both in what 
was at best an irregular movement is pretty 
accusatory, and leaves much to be explained. 

So I think we have tc look at all those 
factors, and the sense of the cases as 
I grussed them hurriedly is that you don't 
autoiiatically assume that if an early dis- 
closure produces a later disclosure that you 
can ever lay out of view the possible influence 
of the early disclosure on the le*er disclosure 
on the validity of the waiver on che d: closure. 

So I think that's the precise area 
within which the issue has got to be decided. 

MR. WASHOR: Talking about the state of 
mind of the man under the circumstances, I 
think it reasonably apparent we can only turn 
to the facts cf the case, not that which may 
be known by both sides, not before the Court, 
quite obviously. 

We have got a circumstance, a state of 

mind, at least of Gerbasio at the time of the 


questioning on the street in Staten Island, that 


there need not be any really detailed explana- 
tion of a reaction, with the weapon and the FBI 
and everything occurring as it did, and the 
direction to get out of the truck, and the 
immediate questioning, 

What is interesting to me -- and I had 
throught of this while we have had the recess -- 
is that the -- that Agent Yost, within a frame- 
work of probably three, four or five minutes 
at the very most, advised Gerbasio a second 
time, still in the street on the other side of 
the truck. 

Now that was not developed to its fullest 


extent, but if my recollection is accurate, when 


he brought him around from the passenger side 


to the driver's side just prior to getting 

into their unperked vehcile to head back towards 
the FBI office, I believe Yost said he told 

him again, or mentioned to him again, “You 
don't have to say anything, don't say anything," 
wo-c3 to that effect, which would indicate 
possibly by inference the state of mind of the 


defendant Gerbasio of having in some manner or 
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form demonstrated a desire to continue to 
speak, 

MR. LEVIN-EPSTEIN: Or on the other hand -- 

MR. WASHOR: Albeit <-- 

MR. LEVIN: I'm sorry? 

MR.WASHOR: Albeit no reason to give him 
that protracted advice minutes after he received 
the full Miranda warnings on the other side of 
the truck. 

Be that as it may, I'm only bringing that 
to the Court's attention to demonstrate the 
stete cf mind of the defendant. And now having 
verbablly stated that "If you want to know 
anything about what we're here for or why we 
are here ask Mario, I'm just helping him," you 
find yourself in a position that there are 
many inferences and innuendoes that can be 
drawn from that type of statement, reasonable 
inferences, I'm talking about. 

The explanation in somewhat longer detail, 


but not much, quite obviously, back at the FBI 


office twenty or twenty-five minutes later, 


while not complete itself, and leaving a good 


BS ay 
deal to be explained if it should ever céme to 
pass that it requires explanation, is just a 
culmination of the original disclosure. And 
I use the language of culmination of the 
original disclosure because I have found that 
in the cas> law, more particularly in United 
States against Robinson, cited 1973, District 
of Columbia,439 ¥..2d. 553. It was an 
involuntary statement that was made -- that is 
declared to be involuntary, violative of the 
defendant Robinson's Constitutional rights. 

The second statement that appeared at 
a time subsequent to the first, obviously, was 
a continuation, and the Court reasoned that the 
culmination of the purpose of disclosure the 
second time around was a continuing circumstance, 
as demonstrative of how far the courts have gone 
to concern themselves with the state of mind, 
I have a Supreme Court of the United States 
decided in 1975, Brown versus Illinois, 95 


Supreme Court =-- 


THE COURT: That was 31 search and seizure 


case. 
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MR. WASHOR: Well, your Honor, I thoucht 
Brown against Tllinois was search and seizure 
until you reread it. It's as mich a Miranda case 
as it is search and seizure, 

TREE COURT: That's the second phase, 
certainly, 

MR. WASHOR: Well, the second phase is 
the phase i'm concerned with regarding how far 
the courts have reasoned out that the state of 
mind of an individual has to be looked into 
with great scrutiny before we're going to 
Say there is a Proper waiver of Constitutional 
rights, 

Now, Brown, there was admittedly or 
at least by decision an illicit search, The 
product of the iliegal search violative of 
the 14th Amendment was shown or demonstrated 
to the accused, 

It is tie state of mind of the accused, 
Brown, when he seized the evidence knowing it 
to be seized, whether legally or not is unir- 
portant at that point, but he seized the fruits 


of the crime. 


What is his state of mind when he seized 


or 
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it? Notwithstanding even the giving of the 
Miranda warnings they said no free and voluntary 
waiver. 

THE COURT: Yes, you see, but here -~ 

MR. WASHOR: In other words, the Court 
reasoned -- 

THE COURT: The trouble with Brown is 
simply that here the visualization goes the 
other way around, I am satisfied that the search 
and seizure were entirely proper. 

Now, if these are in fact stolen goods, 
if the Government is able to prove that and 
there is enough evidence of that for the seizure 
and arrest aspect at this point, ttien the 
situation was one of men driving a motor vehicle 
full of stole: goods, one or both or neither 
nothing. 

And then they are asked the questions that 
they are asked as to -~ Delucia is asked where 
are you going? He says “Ask Angelo, I'm hedping 
him.” And according to Mr. Yost Mr. Gerbasio 
was asked or instructed "Give us papers for the 
truck" and ‘he ‘says "Ask Mario, He has them" 
anifor as Mr. Jules hearé. it, “What are you 
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doing in Staten Island?" “Ask Mario, I'm 
helping him" or whatever. 

There we h-ve tie total situation. I 
suppos. I; way it didn't make any difference 
what the me” said. 

MR, WASHOR;: Except, your Honor, you are 
considering both statements actually at the 
same time. And I think that is Causing one of 
the major problems -- at least it is in my 
mind -=- because each statement made by each 
defendant should be analyzed independently of 
what, if anything, was said by the other 
defendant. 

THE COURT: Oh, yes, I agree on that. 


(Continued on the next page.) 
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MR. WASHOR: Now, there is no question that 
the agents for the very first time saw Gerbasio 
sometime early in the morning, around eight, 
there is no question that the description 
of Gerbasio was not conveyed to any of the 
agents related to being involved in the theft. 
And you have him as a passenger in 

an automobile, and apparently state of mind, as 
one might reasonably infer in the circumstance 
on the street. No indication t in any manner 
or form that he participated in getting the 
goods from the inside t. che outside or back 
on to the truck, so he makes a statement tht 
Standing by itself, without any concern of the 
co-defendant, incomplete as it may te at either 
Stage, in the street or in the FBI headquarters, 
subject to explanation or innuendo, but purports 
to even back up a certain amount of truthful 
facts as demonstrated by the Government's own 
observations and surveillance. 


Now, you would be hard pressed to trv to 


reason out why he made the second statement when 


he already made the first statement, e xcept 


that having put himself in a position, assum‘~- 
arguennedo that the first statement is ma 
voluntarily even, "I don't know anything ak 
this, if you want to know what it's all about 
or who has the papers or where we were qoing 
ask the co-defendant.” 

Once that is said his only other position 
that can be taken, or three positions, wouid 
be back at the FBI office "By the way, fellows, 
I lied toyou." That's a position. 

THE COURT: No, I don't think that's an 
important thing. I mean I think the important 
thing is whether at that point he -- 

MR, LEVI''+EPSTEIN: He could have said 
nothing. 

THE COURT: <== should I be s’.lent or 
should I talk? 

MR. WASHOR: How could he be silent, 
Judge? 

THE COURT: Because he could developed 
the thought “I have got myself in deep enough, 


I'd better shut up until I talk to my wife and 


was 


my lawyer." 

MR. LEVIN-EPSTEIN: They certeinly told 
him to be quiet enough times. 

MR. WASHOR: The problem being that he 
without the benefit cf knowing what the agents 
knew or what the agents had done, had already 
taken a position. 

Why should he -- 

THE COURT: You see, what you are saying 
is that if he wascompletely innocent he wouldn't 
hesitate to go on, waive and talk. 

MR. WASHOR: No, no, I'm not saying that 
it's a question of innocence or guilt because, 
yousee, then that's a double-edged sword, 

THE COURT: Take the assumption of inno- 
cence for the moment, he would gladly waive 
if he was innocent -- 

MR. WASHOR: I can't <= 

MR, LEVIN-EPSTEIN: Although it's conceded 
that tnere is no obligation upon him to make 
a statement to convince somebody of his innocence. 

MR. WASHOR: Judge, I don't think that 


the mere fact that a man in his own mind or 
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heart feels that he has not committed a crime 

is a basis for saying "Lool, I don't need a 
lawyer, I will tell you exactly what happened." 

THE COURI: No, but he would be the more 
willing to talk. 

MR. WASHOR: I'm not so sure, 

THE COURT: Because -- well, theoretically 
you're quite right, you can't be sure, | 

MR. WASHOR: You mean practically. Prac- 
tically I appreciate what you're saying. 

THE COURT: No, practically I think it's 
a little bit different. 

MR. WASHOR: But how could he know at 
that FBI office, within a period of twenty 
minutes, and this wasn't a question of they 
soft soaped him, it's qui+- evidence, 

While there was no , ssure in the one 
Strain, but he was not also coddied like a little 
babe out of the wood, he was surrounded, guns 
had been pointed at one point, he was under 
arrest, he knew that he had a problem because he 
was told he had a problem, whether he knew he 
had : problem, because he was guilty or he had 


a problem because he was at the right place at 


the wrong time, by the wrong circumstances, it's 
unimportant, he knew he had a problem. And he 
had already told these people in sum and sub- 
stance by inference, by a mere statement, "I 
have nothing to do with this, I don't know enough 
about this, you want to know anything, ask him, 
I'm just here helping him." 

THE COURT: No, Icdn't think that .‘eets 
the issue. 

MR. WASHOR: It's the scond statement 
that just attempted to elaborate slightly, 
and it's not even much of an elaboration. 

You see, it's not a detailed account 
of exactly what time I came to work, who I met, 
what I did, why I was here with the specificity 
to say that given state of mind he decided to 
waive his rights, and try to get out of the 
problem that he had. 


His statement to the FBI, the detailec 


second statement, is really not of greater 


import because all he told them is what they 
already knew, intelligently enough. 
MR. LEVIN-EPSTEIN: But, your Honor, 


that's exactly the point, because had it been 
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a situation where Mr. Gerbasio had felt, as the 
Court and other Courts have phrased it, the cat 
was out of the bag, or the jig was up, ox 
whatever, then according to Mr. Washor's argu- 
ment he would have given up all hope, he would 
have given up ail hope cf ever having extri- 
cated himself from this web of guilt and 


innuendo ir which he placed himsefl by his 


voluntarsly given first statement, and he 


would have given up the story. But that's not 
what he does, what he does is he makes -- 

as Mr. Washor characterized it, the barest 
bones statement, fleshing out barely what ne 
said before. 

The has been no taint because of the 
Original: statement. In fact, by his own choice, 
by his own election he has merely done what, 
as Mr. Washor has characterized it, any person 
caught would do, he's trying to make himself 
more credible, And that's not taint. 

MR. WASHOR: The taint exists. It's just 
a question of whether it carries over. The 


taint is there, The statement being made upon 
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the question beinc asked i: sOlation of the 
Miranda rights. 

THE COURT: No, what you're really saying 
is having said what he said the first time 
around, each man, was there anything in that that 

would have in effect made hiu feel when they 
got back to the office, to use exactly the 


language, well, I have told you my story 


already, there is no point in my stopping now. 


I think when he goes : e.k he yenuinely 
has the very thing chat the detail of the 
Miranda warning gets *o him. He's in effect 
told you "Now, listen, don't be a blabbermouth, 
this is for k:s,s, you are in trouble, you 
are un(:r arrest," 

Now, do you want to talk? And remember 
that any time you feel yourself getting in 
trouble you can blow the whistle on the talking, 
you can get yourself a lawyer. 

They start out by saying "You have the 
right to remain silent.” They don't say to 
him in this warning or otherwise "Well, you 


let the cat out of the bag so you might as well 
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sign this." 

Whet they +», is “You have the right to 
remain silent" and perhaps we can look at the 
FBI men's point of view: They are >robably 
totally unsatisfied with what they had heard. 
They have -- they may have Seen acute enough 
to have imagined that -- well, they Loth said 
essentially the same thing, so that we have 
got perhaps what we need here." 

No,each man has said -- and they maybe 

‘tried separately for all anvone knox, 
because one may have been a wi ese against 
the other for all they knew at trat point -=- 
‘It isn't much, all he said is something 
pretty colorless, because he doesn't say 
"Yes, I know the truck's loaded full with 


stolen goods and I'm helping jngelo, Ma-io 


with it at his request. I know I am in trouble, 


I wasn't born yesterday. You have got us." 

No, it isn't that all you see. If it 
had been something that you could feel commit- 
ted them to en irrevocable future talk one 


might feel one way and I think that we can also 


visualize the situation in which a m- can be 


said to think about what he said in the few 


moments in between and said to himself, “I 


should never have said that,'I would have been 


a lot better off either just mzking animal 
sounds or keeping my mouth altogether shut," 
and having said as much as "I think I'd better 
try to follow through." ; 

Now, does that make it unfree? I don't 
it necessarily does, because suppose the first 
statement had been something self-evidently 
inculpatory -- I r.:an not to be explained away. 

Then he thinks "I shouldn't have done 
it." But he also thinks "I have, now how 
about it?" Puts it up to himself, “Shall 
I turn back or go ahead.?" 

By the time they get back he hands them 
this. He reads it over and says "Well, I 
think we'll go ahead. They have got the way- 
bills, they have got me and they have got my 
partner. It doesn't really make much difference 
what we say. 

“If they find you with the man's watch in 
your pocket, what difference does it make 


) 


what you say?? 
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I think that you have to take not only what 


was said, but the total posture in which the 
man found himself, 

They knew that they hadn't been driving 
a straight course from Kennedy to any truck- 
yard, or Freeport area or dock in State Island. 

And they knew that the men they were 
talking to knew it. One or both knew what 
was in the back, and the other must have 
seen in a flash when theyrealized they were 
being followed what was in the back. 

So that reasonable judgment would say 
"There isn't any way out except to try to 
off-load it on the other fellow," and each 
did, and if they are going to do it they 
ought to get to work on it early, so they 
sign the waiver and get to work on it early. 

MR. WASHOR: Well, there are certain 
flaws that I pick in the Court's -- 

THE COURT: Oh, sure -- 

MR. WASHOR: -=- reasoning. 

THE COURT: -- because we're trying to 
figure out what other people were thinking, 


which I'm afraid is what you have to do in this 
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MR. WASHOR: I mean individually, 
individually "Oh, we have got a rough morning 
coming up,,"“ or "I do. he does or both of us 


do, not a single word need to be said, just 


keep quiet and see what it's all about,” 


And of course after being questioned, 
making the statement-- 

THE COURT: No, I'm afraid they knew, 
Guilty or innocent I'm afraid they knew that 
something was wrong. 

MR. WASHOR: Sure, 

THE COURT: Now they could both have been 
gust as innocent as anyone in the world. That's 
Ley I was so interested in finding out from 
Mr. Levin-Epstein what precisely the FBI man 
knew that made them so confident that this was 
a truck full of stolen goods, because it could 
have been a routine shipment, and it could 
have been just one or two men relieving other 
men, and tiien finding "Oh, boy, that's why 
we ware wxed to relieve them, because some- 
body had tipped them that the jig was up, and 


they knew they were in trouble for having loaded 
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this stuff and they let us get out on the high- 
way and take the rap for them." 

You see, it could be played fifty ways 
to Christmas, depending on what the facts are. 
But it isn't until you get the detailed 
statements that you begin to get, within 
them, indices that well -- indices of a some- 
what different situation. 
That's why I said it's two-edged. 
They are not pure exculpation. Far from it. 
MR. WASHOR: Your Honor, what would 
your ruling be as to the first statements on 
the street, would that be a straight -- 


THE COURT: Out. Except under U.S. 


against Harris. 


MR. WASHOR: Well, Harris -- 

THE COURT: Just to the man testifying. 

MR. WASHOR: “hat about Bruton, does 
the Court recognize a Bruton problem? When 
I say do yu recognize I mean -- 

THE COURT: No, I say I think there is 
one and I'm waiting with devouring interest 


to find out whether we're going to have two 
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trials or one. 


MR, LEVIN-EPSTEIN: Do you wish to 


hear from me at this time, your Honor? 


The Government would not move to sever 
because the Government feels that although 
there is a Bruton=type situation here oten- 
tially, the Bruton-type situation has been 
neutralized by the very nature of the state- 
ments. 

As of course, we argued before, under 
the STanbridge case, and during the short 
recess I found -- 

THE COURT: Have you got the Stanbridge 
there? 

MR, LEVIN-EPSTEIN: I have, your Honor, 
a very, very marked-up copy of Stanbridge. 

THE COURT: No, is it this term of 
Court? 

LEVIN-EPSTEIN: Decided April 1975. 
WASHOR: Last year. 


COURT: That's the September term of 


LEVIN-EPSTEIN: September ‘74. 
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MR. WASHOR: That's what I mean when 


I say the interlocking, that's what Stanbridge 


stands for, There has to be an interlocking, 
there has to be the type of situation where 
it would make almost very little, if no dif- 
ference whatsoever, if either one of the 
defendants acknowledge the statement of the © 
other. 

Because that prevents the Bruton problem, 

THE COURT: I grasp the question com- 
pletely. 

MR. WASHOR: And we can't have any ac- 
knowledge here, we have got the buttres-7ing 
of the statements. For what purpose were the 
Statements made. 


THE CORT: I mean I grasp your argu- 


MR. WASHOR: Okay. Whether you accept it 
or not is another story. If you grasp it I will 
’ 
stop. 
MR, SCHACHER: Same argument, your Honor. 
The same situation here. 


THE COURT: Well, tentatively I conclude 


that we have a serious Bruton probler here, but 
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I think naturally the Government prevails on 
this point. 
Now, I don't say it's easy, I think it 
is a very, very close one, 
MR. WASHOR: I must give you a -- I'm 


sorry, I should aid the Court. 


as “TOURT: And as I say, I will destroy 


my lunch herr >\y reading STanbridge and Ortiz 


to see i: I see anything in them that would 


if we can find anythine 


push me the other way or 


else. 

MR. WASHOR: Your Hon - I must be 
candid with the Court as a member still in 
good standing, I hope, of this Bar. 

I have indicated we have had difficu’ty 
in reaching a final conclusion as to the method 
of proferring 4 defense, if any at all. 

We have discussed this, Mr. Schacher 
and myself, of course with -- not the legal 
concepts, but the factual -- with the consent 
of the defendants. 

For your edification, for the edifica- 
tion of the Governinent, if it would be of 


any value to this Court in reserving decision 
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Or rendering a decision on the Bruton issue, 


we have calculated possibly putting one of the 
defendants on the stand and not the other. 

I can't even tell you which one yet. 
Not because I don't want to reveal fact, I'm 
not playing games. 

THE COURT: No, you mean -- 

MR, WASHOR: You see the problem that 
we have, 

THE COURT: You shouldn't get it on the 
record in a way that makes you feel committed 
in any way to take a course on this issue. 

MR. WASHOR: No, you see, the problem is, 
Judge, I honestly, having a defendnat with uc 
prior record, with an excellent background, 
with documents and records that can ¢ itablish 
what time he got there and not one scintilla 
of proof from any witness-- Government witness 
today, or testimony to demonstrate that he had 
any knowledge whatsoever of what occurred prior 
to him getting to Pan Am at that hour, could 
proffer testimony -- 

THE COURT: As you properly pointed 


out his biggest worry is the talk about posses- 


343 


“ 152 
sion of recently stolen goods, shared posses_ 
sion. 

MR. WASHOR: His biggest problem is the 
co-defendant's statement, and if the co-defendart, 
for reasons best known to Mr. Schacher, his 
decision, does not testify, and the co-defendant's 
statement goes into evidence and the Government 


is permitted -~- once it's in, of course, they 


will be permitted -- to argue that these 


rams' statements butting each other are 


false, exculpatory statements, we don't get a 
chance to cross-examine the co-defendant. 

THE COURT: See, the difficulty with that 
is that I assume that we'll have more evidence 
along the line we had this morning, that anyone 
that was familiar with the Pan Am operation -- 

MR. LEVIN-EPSTEIN: I'm sorry, your 
Honor. 

THE COURT: That anyone familiar with 
the Pan’ Am operation would know this was an 
irregular movement of goods. 

MR. WASHOR: Your Honor, don't be too 
sure that will come in that way. 


THE COURT: well, we'll see. We'll see. 
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AFTERNOON SESS I ON 159 
(2:05 o'clock) 


THE COURT: I can't make anybody nappy 
this week, 

I read the Ortiz and Stanbridoe cases 
and whey don't help me much, really. They do 
Gladden my heart because at least they got 
beyond that stumbling block in the Supreme 
Court which used the issue immeasurably, and 
refused to decide it, so that not at least in 

tis Circuit the interlc« ng confession con- 
cept is part of the law of the land, and not 
something that's swept under the rug. 

But what concerned me most was the 
argument that Mr. Washor last made because of 


its told-fold impolication, that if one of the 


men felt cleur enough about his situation so 


that he was prepared to take the stand and 
testify, he would be defenseless against this 
accusation and might have the greatest dif- 
ficulty in explaining it away if he could at 
all, and there would be something in the jury's 
mind not explained by the circumstance that 

his fellow defendant did not testify, and thus 
to that extent seemed to impeach hi:: own charge. 


I think that just as -- shi ild also 


ide 
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add, by the way, that I think Bruton was wrong 
and Delopolo right and that it would have helped 
th@» Supreme Court a great deal if they had 
dealt with jurors and knew as much as the 
average judge learns about how far ahead, as the 
lawyers in the courtroom, the jury always is. 

They have twelve heads and they use 
them. When they are told to read something 
against Smith and not against Jones, they do 
it. 

I do not believe in this business that 
only graduates of expensive law schools and 
high priced lawyers and judges can follow in- 
structions to a jury. 

I think that the sensible people on 
the jury and even half educated people on the 
jury quite grasp the score and have no 
difficulty with DellacPaoli-type"instractiens 
so I'm totally unsympathetic with Bruton's 
law of the land, and I think that if you 
want to use these confessions, on which I 
would not set very high value, I would have 
to grant a motion to sever and hope the two 


trials would not be twice as long as the one, 
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but only one and a half times as long. 


MR. LEVIN-EPSTEIN: Your HOnor, I would 
renew at this ‘time, an argument which I made 
initially in response to all of this business 
about Bruton, I think that it's not timely 
made. 

THE COURT: Well, the reason I feel 
on that that I'm a little reluctant to rule 
on that is that we're dealing with business 
lawyers, we're crowding things along and I 
happen to know Mr. Washor was in one long 
trial a good deal of time between the filing 
of this indictment and its being brought to 
trial. 

MR. LEVIN-EPSTEIN: The Government doesn't 
attack or -=- beg your pardon? 

THE COURT: I mean if you beliee in 
Bruton at all or if you accept it, it's a. very 
material question that's closely, in the 
Supreme Court's view of it, very closely connected 
with basic rights and due process, however 
phrased, and for that reason what whenever it's 
raised I think it has to be attended to, 


Now, the other alterantive tliat I did 
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permitted to utilize it in appropriate and 


proper circumstances and make a decision 
tactical, legal, whatever, to offer in its 
case in chief on direct -- 

THE COURT: I think there is soth a 
practical and quite another answer to th it. 

See, in Stanbridge and Ortiz if either: 
defendant took the stand he was pretty t*.or- 
oughly hanged by his own statement. 

It was manifestly and totally inculpa- 
ting, and the addition of inculpation that would 
flow from his co-defendant's quite agreeing in 
his confession that the testifying defendant 
was as guiltyas sin was nil. 

Now, what we visualized here was that 
at least one of these defendants may well be 
sufficiently “ree to testify in the sense of 
being free of complicating circumstances like 
a criminal record, that if he took the witness 
stand at all it would be to sponsor in total- 
ity his own allevyed inculpatory statement and 
make it his evidence. 

MR. LEVIN-EPSTEIN: Except that we're 


not -=- I'm sorry. 
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THE COURT: Not anything that he would 


run away from, 

In other words, he would be taking 
the witness stand to prove the verity of his 
own statements at the vehicle and in the FBI, 
and indeed be insisting that "I have said this 
from the very start when he asked me righ* at 
the gate of the vehicle," what are you doing, 
"I told him what I was doing." 

MR. LEVIN-EPSTEIN: That's ccrrect. 

I'm sorry, your Honor. 

THE COURT: And then he has to face 
his co-defendant's accusatory statement that 
he was the principal in the crime. 

MR. LEVIN-EPSTEIN: Except that that's 
not the situation with which we're faced here, 
your Honor, for in fact, what we're faced 
with -- I think it's become very clear during 
the suppression hearing -- is not an inculpatory 
statement. 

In other words, hypothetically in the 
Gescrintion and hypothetically that your Honor 
uses, if ‘ir, Gerbasio electe? tr tak: the 


witness stand he is not placing himself i 
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position of memoriliztion and inculoeater’ 
statement, just the contrary. 

THE C°ORT: That's rieht. Yes, that 
is just the point, 

MR, LEVIN-! TEIN: This is an exculpatory 
statement. 

THE COURT: That's right. 

MR. LEVIN-EPSTEIN: And the int is 
he's not going to be faced with Mr. Delevia's 
statement saying Mr. Gerbasio did it. 

THE COURT: Yes, he is, because <-- 

MR, LEVIN-EPSTEIN: He's merely qoing 
to be faced -- 

THR COURT: <-- if Mr. Delucia is ir 
the case, -- 

MR. LEVIN-EPSTEIN: Yes. 

THE COURT: <-- then before the Government 
has rested, both of these statements will 
have been offered. 

MR, LEVIN-EPSTEIN: That's right. 

THE COURT: And will be in the record, 
so that when either defendant seeks to take 
the « ness stand he is hamperede in his adop- 


tion tis own cre-tria) statement by the 
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accusation of his non-testifying co-def _ndant, 
who in spite of what the other defendant say 
in accordance with his pre-trial statement, 

is accused as being the principal in the 
offense by his non-testifying co-defendant, 
who was there at the time and place and knows 
all about it. 

MR. LEVIN-EPSTEIN: Its recognized that 
there is a potential problem with that. However, 
it's not necessary, it's respectfully submitted, 
your Honor, to resort to the most drastic 
solution of a severance in order to obviate 
that danger. 

THF COURT: That's what I expected 
before, that we could go that far and see what 
happened, 

MR. LEVIN-EPSTEIN: Perhaps we could 
do it differently, in accommodating the Court's 
suggest with another contingincy plan or a 
number of different contingincies which I 
think will satisfy the Court as to the fairness 
of the proceeding. 

First of all, the Covet ar the 


Tourt tas suggested -- 1 didr t rention this to 
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"rr, Pattison in the office, but he'll hear 

4% now -- and again correct me if I'm wrong, 
~- that we continue with the trial and to see 
as the case develops what happens, 

For all we know at this point neither 
defenéant may take the stand or both defendants 
may take the stand, As counsel has indicated 
many times, that decision is still inch: ate. 

In other words, wuey haven't made a 


decision whether or not to put in any kind of 


defense yet. And I believe I'm stating that 


correctly as to Mr. Washor and Mr. Schacher. 


(Continued on the next page.) 


ps 
MR. WASHOR: Well, in answer just to that 


aspect, on that train of thought, the Govern- 


ment is aware, or at least the Court should 


be aware -- we have certain conditions for the 


de fense. 

MR, LEVIN-EPSTEIN: Well, -- 

MR. WASHOR: So that we're not being 
unrealistic, let's not be unrealistic. 

MR. LEVIN-EPSTEIN: But my point, your 
Honor, and I think Mr. Washor recognizes, when 
I saw a defense, I don't mean other witnesses, 
I'm talking about the defendants. 

MR. WASHOR: I'm not talking about 
witnesses as character witnesses. I'm talking 
about witnesses, 

MR, LEVIN-EPSTEIN: Even substantive 
witnesses, it makes no difference, 

MR, WASHOR: That go to the verity of 
what statement was made by Gerbasio. He said 
that he arrived at eight o'clock at seven-~- 
fifteen in the morning. We're grin to prove 
that. 

In a’dition to which he siid that he 


had a meeting that he had to g» to at about 
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ten or ten-thirty. We're going to preve that. 
And now you now have the problem with a man 
with no criminal record as to whether he's 
going to testify or not. I'm candid with the 
Court. I'm not going to mislead anyone under 
any circumstances, and unequivocally tell 
your Honor that it is my 100% intention to put 
Mr. Gerbasio on the stand. 

MR. LEVIN-EPSTEIN: Which is exactly 
what I said. 

MR, WASHOR: But the point, the point is 
can I raise the question later? Am I going to 
be put in a compromising position saying that 
maybe I normally would not have put Gerbasio 
on, but if I do put him on the judge will give 
me a severance? 

You see, that's foolishness. 

MR. LEVIN-EPSTEIN: Let me complete my 
remarks, Mr. Washor, I think that maybe you 
will see that there are other alternatives. 

Your Honor, my point was I think made 
by Mr. ‘Washor just now that the decision yet 


to be made whether or not to put the defendants 
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point of the Government trying the case in 
reverse, as it wer> because it won't be able 
to make a decision as to the statements until 
after the defense rests, but there is an 
alternative which as I said before, I suggest 
is less drastic than a severance, and, of 
course, the majority of the case law, the 
great volume of case “aw mitigated against 
Severance where at all possible. 

THE COURT: Militates, 

MR. LEVIN-EPSTEIN: I beg your pardon, 
militates, 

Initially, your Honor, in the ordinary 
rules of evidence and cross-examination of a 
witness, I submit that any cross-examination which 
would be made of a witness on the stand about 
the statement of someone else to justify or 
explain or characterize another person's 
Statement might well be considered to be im- 
proper cross-examination. 

In other words, if I as an interrogating 
attorney have a witness on cross-cxamination 
were to say "Now, Mr. Witness, isn't it a fact 


that <<" 
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that the possibility exists that Mr. Washor 


would not sit sanguinely by and listen t> the 


cross-examination of his client on somebody 
else's statement and that the -- 

THE COURT: No, but you see, it's 
already in the record. 

MR. WASHOR: It's in there. 

MR. LEVIN-EPSTEIN: Excuse me, 

MR. PATTISON: With that, with a proper 

I would assume, 

MR. SCHACHER: No, 

THE COURT: What -- with a Delapolo 

it's no good, 

MR. LEVIN-EPSTEIN: Mr. Schacher, please, 
you will have an opportunity to speak. 

THE COURT: It would be in under the 
Delapolo charge, which the Supreme Court has 
said 5s no good, 

MR. LEVIN-EPSTEIN: Except there have 
been recent decisions d this Circuit, your 
Honor, which say that in certain circumstances 
where the Bruton probiem has arisen an approp- 
riate curative charge is sufficient to absolve 


and obviate the Bruton difficulty ard I can 


158 


cite those cases to the Courts. 
THE COURT: I don't have them in mind 


certainly. 


MR. LEVIN-EPSTEIN: Well, I can provide 


them for the Court. 

MR, PATTISON: Your Honor, possibly what 
I'm about to say may be based on a faulty 
fac’ ual premise, not having been here, but I 
believe that the only point that I would like 
to make is that if the Court finds that the 
two men's statements do in fact interlcck, the 
Court has not made that finding. 

THE COURT: No, because you see, what 
unfortunately in Stanbridg * %rtiz both 
they seem to have been talking about confes- 
sions that interlocked in the sense that either 
defendant could have signed either one and 
the differences between them would have heen 
immaterial. 

Now, these are quite different, because 
each one is profoundly exculpatory at the 
expense of his co-defendant. 

MR. LEVIN-EPSTEIN: ‘ mp’ied,. 


THE COURT: Yes. 


sui? 


MR. WASHOR: Well, your Honor, might not it 
be -- 
THE COURT: And the Government would be 
offering them as the equivalents of flight 
by words plus an accusation -- 
MR, WASHOR: No, no -=- 
THE COURT: -- of the other, felt as ‘1 ‘ 
co~actor. 
MR. LEVIN-EPSTEIN: No, only as a ‘alse 


exculpatory statement. 


THE COURT: What? 
MR, WASHOR: Possibly might not we 
” believe it? 


THE COURT: No, see, we have-- 

MR. WASHOR: Eliminate -- 

THD COURT: That does not differentiate 
between the exculpatory staement. 

MR. WASHOR: And the inculpatory. 

THE COURT: Used as a false exculpatory 
statement and the inculpatory statement. 

MR. WASHOR: Yes, I understand. 

THR conrt: The Government is interested 


in these statements only for iheir 


inculpatory effect by using their e> sulpalory 
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words, plus a demonstration that the exculpa- 
tory words are mendacious, 

MR. WASHOR: Your Honor -< 

THE COURT: So that :xeally they are used 
as confessions and false accusations, 

MR. WASHOR: Well, not as a cross~- 
accusation, your Honor, if we could be allowed 


to take out from evidence that portion of what 


each man says concerning the others role. 


THE COUKT: You mean to redact? 
MR. WASHOR: Yes, in other words, have 
them go in basically saying defendant number 
one “I don't know anything about this." 
THE COURT: Do you think they can be 
redacted? 


MR. LEVIN-EPSTEIN: I'm just looking at 


MR. WASHOR: Number two says "I don't 
know anything about this," 

Do you know what is interesting about 
that suggestion, that you're assuming, 
Mr, Pattison, that Mr. Gtrbasio's statement 
is in fact false and wouldn't it be unfair 


to impose upon the Court redact’on cf a statement 


that could well be 100% true? 


Es 
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MR. LEVIN-EPSTEIN: You can stipulate that 


be redacted then, 

MR. WASHOR: Well, no, the point is -- 

THE COURT: He won't, 

MR. WASHOR: I don't think h e has any 

your Honor, concerning that issue. 

THE COURT: You see, he has his Bruton 
right not to be accused, 

MR.‘ RATTISON: Yes, but we take out the 

portion -- 


MR. LEVIN-EPSTEIN: The mention of the 


other personsthen there is no accusation. 


THE COURT: What Mr, <= 
MR. RAPTRISON: You're saying that ae will 
not agree to that. 


THE COURT: What Mr. Washor is saying 


is that I dare you to use the whole of my man's 


statement against him because if he's free to 
act and you offer the whole of it in, then I 
will put him on the witness satnd and he'l} 
prove every word of it is true. 

MR,’ .PATTISON: Okay, let him, of course, 


THE COURT: ‘Then you see, Mr. Schacher 


MR. SCHACHER: Mr, Schacher comes into 


the picture, Judge. 


THE COURT: "You have just cut me to the quick.” 


MR, PATTISON ¢'': More than that. 

MR. WASHOR: No, because Mr. Schacher 
can then cross-examine. 

MR. SCHACHER: Are you telling me what 
I have to do, Mr. Pattison? 

MR, (ATTISON: So therefore there isn't 
any problem, 

MR. LEVIN-EPSTEIN: Mr. Schacher, 
please, 

THE COURT: ‘But he's right. As long 
as he tells you what you can do and is right 
about it, that's all right. 

MR.. PATTISON:: I'm not so sure, Judge. 

MR. WASHOR: So there isn't any Bruton 
problem then. 

THE COURT: You can cross-examine your 
co-defendant to the verity of this accusatory 
statement. 

MR. LEVIN-EPSTEIN: That's exactly right. 

MR. WASHOR: Now, the problem that 
raises its head in anticipation, a:isumino the 
Court would accept this lesser means of -- 


THE COURT: Well, redaction is a familiar 


16i 


MR. WASHOR: Now, the only problem we 


have is this: 


Is-there going to be redaction of both 


statements, 


THE COURT: Of both statements, yes, 


MR. WASHOR: Wouldn't that be -- 

MR, LEVIN-EPSTEIN: That's the typical 
solution. 

MR. WASHOR: Would that not be unfair to 
the defendant Gerbasio to have his accusations 
of the co-defendant directly or by innuendo -- 

THE COURT: No, because he has no right 
to take the witness stand without taking the 
witness stand for a self-interested purpose, 

He has no right to have his exculpatory 
hearsay shown for the purpose of acquitting 
him. 

MR. WASHOR: Right. 

THE COURT: If he wants to have his 
statement made to gain his acquita? he must 
testify. 


MR, WASHOR: In other words alitbi cannot 
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be offered through hearsay. 

THE COURT: To go back to the first 
chjection you think of, you know, it's self- 
serving. 

MR. WASHOR: Well, the point is -- 
your Honor, thepoint is that at the time that 
Gerbasio makes the statement as at the sugges- 
tion of the prosecutir1 and would the Court 
acquiesce in the fact that they would eliminate 
those portions which say that "I was just helping 
Mario?" 

MR. LEVIN-EPSTEIN: Yes. 

MR. PSTTISON:: Sure, sure. 

And now you give a statement -~- one 
second, let's analyze it if we can, to this 
jury on the direct case where when questioned 
the defendant says “I know nothing about this." 

THE COURT: That's right. 

MR. WASHOR: That's in essence what we're 
talking about. 

THE COURT: That's right. 

And I have always thought that about 
half thejury buys it. 


MR. WASHOR: I will acretpt hat ~edaction 
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MR. LEVIN-EPSTEIN: I hand up to the Court 
photostatic copies in their redacted or proposed 
redacted form of statements made to the FBI on 
October 23rd, of both Mr. Gerbasio and Mr. Delucia, 
for the Court's review, of course, 

THE COURT: I take it on the Delucia one -- 

MR, LEVIN-EPSTEIN: *™ have made a mis.aken 
and I crossed out that line, then wrote back in 
again. 


THE COURT: The redaction would be simply 


that -- of the word “Told Angelo." 


MR. LEVIN-EPSTEIN: The words “to help 


COURT: All right. 

MR. WASHOR: Yes. 

MR. SCHACHER: May I see that, your Honor? 

THE COURT: Well, since you're a party 
to the case you and Mr. Delucia can see. 

MR, LEVIN-EPSTEIN: I want that in the 
record. That's a first. 

MR. PATTISON: Yes, -- 

MR. WASHOR: You can put vords in that 
aren't in here. 


MR, PATTISON: Yes, you have to -- yc. 
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change the sense of those words. Each of those 
words is in there, 

MR. WASHOR: Your HOnor, they seem to be 
substituting their word to make sense out of it. 


MR. LEVIN-EPSTEIN: In fact, the words are 


substituted to make sense and also to prevent 


prejudice. 

MR. WASHOR: You can't substitute your own 
word for the state of mind of statement that was 
made. 

PATTISON: It's done all the time, 
COURT: Suppose I mark this up again, 

MR, LEVIN-EPSTFIN: Of covwrse, your Honor. 

THE COURT: You see, this is all that has 

be done there if you look at it. 

THE COURT: You just have to add “And",. 

MR. WASHOR: In other words, leaving out 

Delucia.* 

MR. LEVIN-EPSTEIN: Of course. 

THE COURT: Oh,yes. 

MR. WASHOR: Leaving out “Mario.Delucia." 

MR. LEVIN-EPSTEIN: Just the way the Court 
has done it here, 


We'll make a clean copy of his of course. 


THE COURT: Yes, we need a :lea cop’. 
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MR, WASHOR: Leaving out Mario Delucia 
and “was asked to help." 

MR. PATTISON: “On a truck." 

THE COURT: I think -~ I thought of sticking 
inthe word "out." 

MR. LEVIN-EPSTEIN: I don't think that it's 
necessary for us to correct grammar as well. 

MR. PATTISON: We will leave it out, 
Leave out the word out. 


MR. LEVIN-EPSTEIN: Don't be reluctint. 


MR, WASHOR: In other words, -- excuse me, 


in other words, your Honor is going to redact the 
statement of Angelo Gerbasio to the extent that 
where Gerbasio said that "Mario asked him why he 
wanted help and Mario stated that he had a heavy 
load," that's going to be omitted? 

MR. PATTISON: Yes. 

MR. LEVIN-EPSTECIN: Right. Also this reference 
where Mario also told Angelo that he should not say 
anything to anybody just come with him. 

MR. WASHOR: TI would ask the portion of the 
statement where it reads in naragraph tro -- 


MR. LEVIN-EPSTFEIN:. Which statement is that, 


MR. WASHOR: This is Gerba io': statment. 


Where it reads in paragraph two, the 


second sentence in paragraph two "Angelo asked 
Mario why he wanted help and Mario stated that he 
had a heavy load." 

I would ask that they be contained in the 
statement. 

MR, PATTISON: Hearsay. Your HOnor, that's 
a self-serving -- 


THE COURT: What do you say, Mr. Schacher, 


MR, SCHACHER: I want that redacted, your 
Honor. 

THE COURT: Seems to me in fairness to 
Angelo, if I may call him that, to Mario you have 
to leave that out, 

MR. SCHACHER: course, 

MR, WASHOR: see, what we're confronted 
-- now I appreciate problem over here and -- 
come on now, 

THE COURT: Here it looks as though nanage- 
ment asked him to do it. 

WASHOR: Yousee, Judve, that's the point. 

The management and it was Mario that asked 


him and he was a friend of his, and he's going to 
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testify he knows the man for yr«~ ‘a years. 


MR. PATTISON: Let him testit to it. 


THE COURT: Wait till he testifies, If he 
testifies to that effect see, then Angelo can cross- 
examine him -- I mean Mario. 

MR. PATTISON: Mario can cross-examine hin, 
and everything comes in. 

THE COURT: You see, then it's all right. 

And at that point this beuecores prior -- 

a prior consistent statement ari t.12 recact.oa has 
to be undressed, 


MR. WASHOR: That's what I'm concerned 


In other words, I don't want the Jury to 
hear on the Government's case this much of a 
statement by Gerbasio and when he should testify 
they get the impre~ ion that he's embe’ lishing here 
at the trial. 

THE COURT: No, I think at that point -- 
you would be entitled to -- 


MR. LEVIN-EPSTEIN: Bring out vhatever you 


THE COURT: Show the prior cons‘ tent state- 


MR. PATTISON: Definitely. 

THE COURT: IN view of the fact that the 
redacted statement would already be before the 
jury and would not have that in it. 

MR. LEVIN-EPSTEIN: If you want to. 

THE COURT: If you wish, 

MR. PATTISON: He may then affirm all of the 
false ste*ement as it was made then, if he sees 
fit. 

THE COURT: As he spoke in the presence of 
the jury and of his mdefendant of this things, so 
then he's fully examinable about them, and this 
becomes simply a prior consistent statement. 

MR. LEVIN-EPSTEIN: Then, of course, it's 
recognized that the whole statement comes in. 

MR. PATTISON: Sure, 


MR. LEVIN-EPSTEIN: Because he's undressed 


COURT: Oh, yes, 
MR. LEVIN-EPSTEIN: Of course. You can't hav 
your cake and eat it. 


MR, WASHOR: I guess I can't do what the 


Government does, 


MR. PATTISONe4.4at? 


MR. SCHACHER: Have your ic* cre am, 
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MR. WASHOR: Have your cake and eat 
redact a statement so that the Jury gets an 
pression. 

MR. PATTISON: Wot prejudicial, of course, 

MR. WASHOR: Not prejudicial to Gerbasio, 
not prejudicial to GErbasio, because you see, we 
have -- what you're not familiar with, Mr. Yattision, 
is the following facts: 


The Government continues to allege here 


prior to trial that they are going to prove a 


statement of Gerbasio to be false. 

THE COURT: That's right. 

MR. SCHACHER: By indirection. 

MR. PATTISON: Yes. 

MR. WASHOR: No, I didn't say by indirection, 
They are going to prove it. 

THE COURT: As part of Mr, -=- 

MR. WASHOR: As part of their case. 

Now, you're offering a statement in evidence, 
the statement that offered in evidence, the state- 
ment that you offered in evidence in a redrcecd 
form is that he arrived at 7:15, at about eiaht 
o'clock he was asked to heip on »s “ruck, the next 


thing you know he had no idea whe 7 he was joing, 
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he didn't know the truck contained freight. 
MR. LEVIN-EPSTEIN: That's correct, that is 
absdutely correct. 
MR. WiSHOR: That's the substance of it. 
What's false about those statements? 
MR. LEVIN-EPSTFIN: Wait for the trial. 
MR. WASHOR: Well, you're not coing to 
go through an entire trial and then f ‘dot that 


by innuendo and because he war present in truck 


and a legal inference of possession of recently 


stolen goods, proves this statement to be false. 

MR. LEVIN-EPSTEIN: That's right. 

MR, PATTISON: Why not? 

MR. WASHOR: Because that is not proving 
this statement to te false, 

MR, PATTISON: Yes, it is. 

MR. WASHIOR: No, it is not. 

THE COURT: All right, then -- 

MR. PATTISON: Even under the state of fact 
you allege I think can come in. 


THE COURT: Look, you see, then you're 


MR. LEVIN-EPSTLIM: Execectly, if we don't 
prove it he's acquitted, 


TiIE COURT: Because if that isn’t proof then 
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this becomes evidence which the Government has 
vuuched for, It's not worth a darn to the Government 
unless they can prove it. 

Une of the other things I thought while 
we were valking there I was looking at this, 

Mr, Washor. 

MR, WASHOR: I'm listening. 

THE COURT: We could pluck out the ; «riod 
after the words "to help on a truck" and tie from 
the next lines “that a heavy load." 

MR. WASHOR?: I don't know how the Government 
feels about that. 

MR. LEVIN-EPSTEIN: What's that, your Honor? é 

MR. WASHOR: No, I would just as soon leave 
it alone, 

You ses, the reason I say that because -- 

THE COUZT: Just if you wanted an explanation 
of why he was -- 

MR. WASHO:R You see, having a heavy load 
come that there was a heavy load on the truck or 


the coming after a heavy load to pick up. 


MR. LEVIN-EPSTEIN: Wuite frankiy, your 
Honor, I didn't hear what your suggesticrn was, 
THF COURT: See, he wasasked to 2lp on a 


truck, then drop down to the next line ‘thai had 
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a heavy load." 
MR. WASHOR: But that would implicate that 
it had a heavy load on it. 
THE COURT: No, no, look down. Nxt para- 
graph, second sentence. 
MR, WASHOR: “He was going to pick up a 


load at some pier in Staten Island.° 


THE COURT: A heavy load. 

MR, WASHOR: As long as there is no dispute 
with the Government that that's the intendment 
of the statement, so I would ask that we incorporate 
in “that had a heavy load." 

MR, SCHACHER: I would like to have that 
out, your Honor. 

THE COURT: WHy? 

MR. SCHACHER: Well, there is an inference 
that Mr. Delucia -- 

MR PATTISON: Told him tha., 

MR. SCHACHER: What's that? 

MR. PATTISON: Told him that. 

MR, SCHACHER: That's correct. 

THE COURT: No, because it's management at 
this point, for all anybody knows. 


MR, SCHACHER: I can't sae chat at a'l, 
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Supposed to go off to attend the union meeting 


with the union contract. 

MR. WASHOR: Judge, left -- 

THE COURT: Now, if he wants to still argue, 
"But I was asked" then I think he has to explain 
it and he can't ask to have it explained by having 
his accusatory statement of somebody else offered 
in evidence where it would blast somebody else, 

MR. WASHOR: Well, don't we have a right 
to offer a statement in its entirety when a portion 
is being offered. 

THE COURT: No, that's the point of redac- 
tion. Not where it is accusatorv.here as to a 
co-defendant. If you want to accuse a co-defendant 
you must do. it from the stand. 

MR. PATTISON: It is here otherwise. 


(Continued on the next page.) 


ees 


the necessary papers to make a pick-up from a 


pier at Staten Island. 

MR, I EVIN-EPSTEIN: Right. 

MR. WASHOR: Well, it's Angelo who had 
the keys, Angelo was supposed to do this, Angelo 
was supposed to do that, 

The point of the redaction ir to -revent 
Delucia's statement from in any man-:ro form 
prejudicing Gerbasio. 

MR. LEVIN-EPSTEIN: Suppose, -- o!}., I 
beg your pardon, go ahead. 

Are you finished? 

MR. WASHOR: That poition I am, 

MR. LEVIN-EPSTEIN: Suppose Mr. Delucia 
had said -- had not said that Whalen told him 
to help Angelo, your Honor, but suppose he said 
that Whalen told him to help John Wayne. 

MR. WASHOR: Well, then I would have no 
objection, just get Gerbasio out. 

MR. LEVIN-EPSTEFIN: All right, then we'll 
just remove the name Angele Gerbasio. 

MR. WASHOR: Tt's not a question of removing 
the name, it's the import, 


See, the Government is tryin to: directly 


for a severance on all the grounds !eretofore 
urged. 

THE COURT: Yes, I think it must be acreed 
that you gentlemen hoth have exceptions to the 
way I proceed.-- 

MR, LEVIN-EPSTEIN: Your Honor, 

I'm sorry. 

THE COURT: -- in treating tt? se 
receivable ..1 evidence and as treat ng t eM as 
taken free of any Bruton obtection when so 
redacted. 

MR. WASHOR: Correct. 


COURT: Thosetwo rulings you except 


SCHACHER: Your Honor -- that you, 
your Honor. 

MR. LEVIN-FEPSTEIN: Your Woner, I would 
like -- I know we're running late, >but I will be 
honest with the Court. “v head is swimming 
with all of the offrs and counter-o“fers, problems 


and counter-problems, in orde> that IT don't make 


a mistake, -~- 


MR. SCHACHER: Your Honor, I 


believe -- 


do what they can't do directly by ‘a¥. 


1 better 


THE COURT: A?i right, I guess we'd 
delete the s~itence -- 

MR, LE-IN-EPSTEIN: That sentence. 

THE COURT : Sentences two, three end four 
in paragraph three, 

MR. LEVIN-EPSTFRIN: From the word “*Accord- 
ing” to the end of the paragraph. 

THE COURT: Yes. 

MR. LEVIN-EPSTEIN: Yes, all right. 

MR. WASHORP: Then in paragraph tix -- 

TEF COURT: Yes, Mario says all he can 
say was that he was told to make the pick-up 
from a pier in Staten Island and could not 
furnish any further informations 

MR. WASHOR: As long as Corbasio 

that . 

MR, LEVIN]-FPE TEIN: Arad the words 

to" will be deleted. 

COUNT ¢ 
SCHACHE?: Tn the six'h paragvsaph 
De lucia staterent. 
MR. WASHON: Av the ' 
record indicate thar be the oarticipation itn 


the redaction issue » co not vaive the motion 


(Morning Session) 
SRE RE 

(The following was held vutside the presence of 
the jury.) 

MR. LEVIN-EPSTEIN: I ask for this hrief de- 
lay in calling the jury out t» sdvise the Court that l 
have served upon both Wr. Schacher on behalf of 
Lucia and Mr. DeLucia, the nihotostitic copies of 
approved redacted version of both statements as we d 
cussed them in yesterday's vroceeding Fe - purposes 
clarity in the record and convenience ¢ 
taken the liberty of wreemarking the $f£0%- and the 
Gerbasio Statement and 3500-10, 3500 is - redacted 
version of FBI report of investigation summarizing 
oral statements of Mario J. DeLucia, sinted lu/Zh 
and 3500-10 is described as follows. 

Redacted voice Summari':ing or: ats Angelo 
Gerbusio, dated 

THE COURT: 
the dictation? 

MR. OVin-% 
actual statenents, 
For the ecord 
quiry. Livery tis 

eet" 


eccurred, there has eon some ce fus on of what stlictatio 
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Colloquy 


date is, or for your own consideration and there will 
be no question later on. I hand up to the Court the 
official version of 3500-9 and -10 for your review. 

THE COURT: Very well. 

MR, BEVIN-EPSTEIN: Do they meet with the 
Court's approval, Your Honor? 

THE COURT: Yes. 

MR, LEVIN-EOSTEIN: Very wo2ll, “he gover - 
ment is ready to proceed. 

THE COURT: Bring in the jury. 

(Whereupon the jury took their respective seats 
in the jury box and the trial continued in open court.) 

MR, LEVIN-EPSTEIN: The government calls 
its first witness in this case, Joseph Simon. 

(Whereupon the witness was swe:n anu took the 
stand.) 

THE CLERK: Would you state your name for 
the record please. 

THE WITNESS: Jesenh &. Simor 

MR. LEVIN-EPSTIIN: Your Yonor is it the 
Court's preference thet 1 use the micrvonhon>, T thirk 
I can kee» my voice up encugh 

THE COURT: let he jury signris thet they 


can't hoar you or the wv 
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Simon/Direct 
ake 
cooler. 
Q Would it be fair to say this might be less form- 
ally described as a lounge rren of some kind? 
A No. It was an office. 
Q I see. And this is where your norm 1 practic 
was to have your coffee break? 
A Yes. 
Q Directing your attention to approximately Oct- 
ober the 17th of 1975. 
Did there come a time during the early morning hours 
of that shift when you went to have your regular coffee break? | 
A Yes. 
Q Did there come a time ‘luring that coffee break 
that you met with one Mario DelLucia? 
Yes. 
Did you know him by that name? 
No. 
What name? 
A Mario. 
Q Look around this ceurtroom and tell us if you 
see Mario? 
A Yes. 
Point him ovt slease? 


Secoad s.an on the right w 
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Simon/Direct 


and the blue tie. 
MR, LEVIN-EPSTEIN: Indicating the defendant, 
Your Honor. 
Q On that day did you have a conversation with Mr. 
DeLucta in the ground transportation area? 
Yes. I did. 


Did he initiate the conversation, or did you, 


He did. 

Will you tell us, this jury plJease to the bet 
of your recollection as you sit here today what did he say 
to you, or you to him in response? 

A He asked if he could talk to me in private. 
Q What did you say? 

A Yes. 

Q What did he say? 

Come outside with me, 

Where did you go? 

The ground transportation manaser's office. 

Q Where was that, sir in resnect to where he first 
approached you? 

A Aprroximately 15 feet from whe e he first app- 
roached me. 


Q Could you describe that facil.ty with any pust- 
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icularity to the best of your recollection? 

A There's two eose~eted offices and three desks 
I believe. 

Q Did you arrive ultimately in thut of’ice with 
Mr. DeLucia? 

A 5» Bae, 


Q there anybody else present 


two of you were alcne? 
A 
Q id you have a conversation with him in this 
second office? 
A Yes. 
Q Tell the jury and the Court at that time what 
did he say and what if anything you said in response? 
A He asked me if I would be intersted in making 
a few extra dollars in the sum of $200 to $250. % went on 
| further to explain it would be to help him steal from the con- 
pany. 
What company was he spea':ing of? 
Pan-American, 
The comniny for which you foth 
Yes. 


Did you know what assig : t M.. wJelicia had at 
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that time? 

A Yes. 

Q Tell the jury please to your knowledge what 
assignment he had? 

A He was supervisor in charge of drivers in ground 
transpor‘ation, 

Q Was he a member of the Teamste 5s Ca ~o Handle 5? 


A No, he wae not. 


What else did Mr. DeLucia say *o yo: if anyth.ng, 


A He told me he would be in contact with me on the 
following Wednesday. 

] That would have been October 23? 

A That is corre:t. And he would point out the 
freight that he wanted to be helped put on the truck. 

Q What truck .is he talking about. Did he explain 
that to you? 

A No. 

Q Did he exnlain to you what he meant by noint 
out the cargo? 

A Ss, He meant that somahow he would show wre 
the cargo he wanteu and he would go and fet tlhe track end 
some other time during the evening I would he » hi. nut it on 


the truck. 
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Q Did he tell you where the truck would be when it 


would be loaded? 


Q 
oO. 


A He said arnproximately bay doors number 7 and 


Q Could you describe for the jury what doors 7 and 


or doors that he described are; are they numbered? 

A Yes, they are. 

Q Where are these numbered doors Jocated withis 
the facility? 

A They are on the - I he’ lieve th nor h side of 
the buildiug they're used for loadiny of tricks, the picking 
up cargo for different companics. 

Q Are these doors sometimes callec hays? 

A Yes. They are. 

B-A-Y-S? 
Yes, They are. 
Sometimes called loading bays? 
Yes. 
What did Mr. DeLucia tell you if anything about 
the truck in the londing bay? 
Thot he woujd wut the truck there. 
0 Did you dircuss - withdrawn. 
You said that “r. Delucia offered you vetwe n $200 and 


$500 for this wor 


Simon/Direct 


Q Describe that to the jury and Court what your 
role in this theft would he according to him? 

A I was to bring the freight to the door as best 
I could and he would load it on the truck from there. 


Q Did he tell you if anybody els: wovu'd be witli 


MR, WASHOR: Objection, s ding the 
witness now. 

MR. LEVIN-EPSTEIN: The qi-sti was would 
he tell you if anybody else would be with him when 
loading the truck? 

THE COURT: Overrul] 3d. 

THE WITNESS: He mentioned there would be 
somebody else, 

Q Did he tell you the name of the other person’ 
A No. 


Q Did you have a discussion about this other per- 


A Yos, 
Q Would you tell the Court and jury please what 
if anything Mr, DeLucia toid you ahout this other person and 


what if anything vcu said in response? 


MR, WASUOR: Ecfore the ans 


ion may we have a sideha». 


Simon/Direct | 15 
” fat 
ae 
. THE COURT: Very well. 
pe 3 (Whereupon a sidebar conference was held outside = 
. | the hearing of the jury.) 
5 MR, WASHOR: Your Honor, in anticipation of 
6 the anewer relative to the third party I would request | 
7 that this would be che apvropriate time to admonish 
8 the jury that they're not to infer in iny onner or 
9 form whoever the third party is being dise ssed by tiis 
10 jj witness. It cannot comply to the acciised :ngelo Ger- 
1 basio until and when there is avidence to show that he 
12 was actually the party inferred to. . 
13 MR. LEVIN-EPSTEIN: I have no objection to 
. 14 that. 
15 THE COURT: I «antt think he's going to 
16 name him. ; 
17 MR. LEVIN-EPSTEIN: Of course not. 
® 18 MR. WASHOR: I presume that he will not be bit 
19 made I think inferences can be drawn by jurors unless 
20 | the inferences are restricted by the apnlicable law. | ‘ 
21 THE COURT: I Think it's a mistake to put hie, 
22 name on at this noint, no hady knows I thir’ to delay | 
23 it - 
‘ 24 MR, WASHOR: i'm not askir» that is name, I 
25 want the Court in its own inimit: “le av, 
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1 
a : THE COURT: If you want me to say it now, 
, if I say it now it will be pointing right at Mr. Ger- 
; : basio whether his name is used at this time or not. 
? MR. WASHOR: I can reserve my right to ask 
6 the Court to make the appropriate adm nishrent at a 
future time. 
: THE COURT: Yes. 
’ MR, LEVIN-EPSTEIN: I don t wait the jur v 
10 to be admonished of something out of contuxt now, 
n we wait until the jury is instructed. oe 
V2 THE COURT: It's when it's approrriate at | 
3 this point, I don't think it's appropriate. The name | 
14 is put on -- | 
ae MR, LEVIN-EPSTEIN: I'll represent to the 
16 | Court that I don't anticipate this witness to name Mr, | 
7 Gerbasio. | 
18 | THE COURT: That is what I understand at | 
19 the pre-trial hearing. 

i 
20 | I don't thark the last answer was cimnplete, J 
21 | am not sure, 

| 
22 (Whereuvon the trial resumed in oven court.) 
23 THE WITNESS: He tolc me he -as not going to 
24 | inform we of the other verson's “ame, nor “ould he re~- 

. 
oi 25 fer my nane to the otiier pergon 3) t. 2 on); person that 


Simon/Direct 5 ok 20 | 


° a | 


2 would get in trouble and the only one to who - could be 
3 involved would be himself. 

4 Q Meaning Mir. VeLucia? 

5 A Yes. 

6 Q And of course yourself? 

U A Yes. 

8 Q Did you discuss what arrangements if any cou) J 


9 | be made between yourself and the defendant for the purpose of 
10 | you being paid for your role in this theft? 
nN A I would be paid some time later after it had 


12] been disposed of, the cargo. 


13 9) After Wednesday in other words? 
14 A Yes. 
15 Q Physically, could you describe for the jury an¢ 


16 | for the Court what you physically would have to do in order to 


7 | follow through with Mr. DeLucia's offer? 


18 MR. WASHOR: Objection Your Honor. 

19 THE COURT: Overruled. 
20 Q You may answer the question. | 
21 A I would have to deliver the cargo to him by one 


22 | of three ways. 


23 Either by using a fork lift. 
24 Q \ fork lift, a particular tyne of michinery? 
~ 25 A ‘es, it is. 
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ee 
Went back to my work area. 
Approximately what time was that? 

A A quarter to three. 

Q And so when you went back to your work area did 
you work your other colleagues other co~-work-rs? 

A Yes. I did. 

Q For approximately how long? 

A Approximately two to three minutes. 

Q What happened then? 

A I had to go out to Mr. Godoy's office with some 
freight and when I went out I made sure nobody saw me and I 
went to his office. 

Q Did you meet with Mr. Godoy? 


A Yes. I did. 


Q Did you have a conversation with Mr. Godoy’ 
A 


Yes. I did. 
Tell us what you said to Mr. Godoy? 
That Mario had approached me to steal from the 
company and I wanted him to he notified. 
Q Mr. Godoy? 
A Yes. 
Q Did you tell him about the conversation you just 
described with Mario? 


A ‘es. I did. 
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24 
1 | 
2 jj Q How much of the conversation? 
3 A All of it. 
4 Q As you described here today? 
5 A Yes. 
6 Q You told him how Mr, DeLucia was roing to point 
7 | out the freight? 
8 A Yes. 
9 Q What else did you tell him? | 
10 A On what date tiie would take place. 
V Q The following Wednesday? 
12 A That is right. | 
13 Q What else did you tell Mr. Godoy? | 
14 A I thought: he should notify someone who would | ¢ 
15 | catch him in the act. 
16 Q After you told Mr. Godoy everything that Mr. De- 
7 |} Lucia told you, what did you do that night? 
18 A Went pack to my work area. 
19 Q Pid you finish this shift that night? | 
20 A Yes. | 
21 Q And went home? 
22 A Yo, 
23 Q Directis your attention to a short period later, 


24 a number of days later did yeu have ce’ sion to sxeak to any- 


_ 25 | body else ahout the conversation vou hai on that iuift with lr. 
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DeLucia? 
A Yes. I did. 
Q Who did you speak to and when? 
A Mr. Joe Butta on the following morning. 
That would be on the 
Yes. 
During your midnight shift? 
Yes. 
Q What time did you tell Mr. Butia al out the con- 
versation? 
A Some time around my lunch hour, arcund 4 A.M. 
Q What did you tell Mr. Jutta? 
A I told Mr. Butta the same thing that I just said 
|} to Mr. Godoy and asked him to check on it because I had not 
heard anything from Mr. Godoy as to saould I go along with it 
or not. 
Q and after you told Mr. Gutta akout this p 
Mr. DeLucia, what hapnencd thea? 
I went kack to my work area. 
Q Did you finish your shift on that day, 
Monday morning? 
A Yes. 
Q Mr. Simon, J'11 airect your attention to this 


time, to the early morning hours of the 23rd, Thursday morn- 
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ing, following the shift on Wednesday at about 11:30 P.M. Did 
you work on that shift? 

A yes. = did. 

Q Did there come a time in the eurly morning hours 
when you met with and had a conversation witi thi‘; man Mario 
DeLucia? 

A Yes. I did. 

Q Do you recall, and teJi the jury { Court apn- 
roximately when you had that conversation with Mr. DeLucia*’ 

A Shortly after midnight. 

Q What did Mr. DeLucia say to you, sir and what 
did you say to him if anythiny in response? 

A He pointed out the freight to me to be put on 
the truck. 


9 What did he point out to yo 


A Three tow carts marked with an nirwa 
feartons of othor goous. 
sites My. Deuce pointed cut hese 
anything aid 
I tole him the best time to do it would be during 


break, 


First ovr second coffee break? 


\pproximately 2 A.h.? 
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730, 
Whet if anything did he say to you in response? 
He would have the truck near door, either 7 or 8. 
Did Mr. DeLucia show you shipping pruners for 
these goods? 
A No. He did not, 
Q Any bills of lading to his care? 
No. 


Did Se ‘ anything like that 


bid you discuss anything about the carzo with 
that point at all? 
A No. 


Q Then you went back to ° 


A Yes. 


| 

| 2) Dia 2 any personal knowledce 
| 

Hi] 


DeLucia did after you 


| 
| 


he went of your 
knowledge? 
A No, 
Q How Jons 
on that morning? 


A Uat 


ewe, 2742 TG UY 


Simon/Direct 


Q What happened at 2:30, sir? 
A TR-5 yelled coffee break, I hung back to make 
i sure there was nobody around then I went and got the freight 
- pushed it over to the truck where Mario loaded it. 
Q When you pushed this cart over by the bay, do 
you recall which bay it was that you went to? 
A Number 8. 
Q When you pushed the tow cart over by bay & was 
there a truck backed up to that bay? 
Yes. 
Do you know what kind of truck? 
It was a Pan-Am truck. 
Mr. DeLucia was present? 
Yes. 
Did you see anybody present with Mr. DeLucia? 
No. 


Q What happened when you pushed these carts full 


with the merchandise over to bay 8? 


A Mario started putting it in the truck. 

Q What did you do? 

A I threw the signs off the tow carts and threw 
them to one side. 

Q Did you assist Mr. DeLucia in loading the truck? 


A No. I did not. 
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“ne 


Q Most times it's completely filled with cargo, 


A Yes, sir. 


right, sir? | 
| 


Q Now Mr. Simon, please forgive me, sir. What are 
your duties again? 


A To check in freight when it comes off the air- 


And also to store the freizsht? 


Q And what procedure do you do when you check the 


freight in sir? 


A I have to mark the freight with the copy of the 


| airway bill, find out it's destination so I can expedite the 

| freight to its proper destination. 

Q In addition to that when the freight comes in 

ll by plane? 

| A Yes, sir. 

Q Do you put it in a certain designated spot? 
Yes, sir. 


Are you the only one that does that? 


Q With reference to the merchandise ins iving this | 


. , | 
| particular case, were you the only one that put the merchandise 


| 
| 


| 


| in that building? 
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enue 

THE COURT: We'll have to have a short break 
now because we're running out of stenotyne paper. Pleas 
do not discuss the case with one another or with any- 
one not on the jury until it is given to you to decide. 
Please go to the jury room now. 

(Whereupon a short recess was had.) 

(After a short recess the trial proceeded. ) 

MR, WAGHOR: Your Honor, no cross examination.| 


MR. LEVIN-EPSTEIN: I have no questicns on 


redirect, may the witness be excused, no questions. 
THE COURT: All right, witness excused. 
MR. LEVIN-EPSTEIN: Government calls as its 


ext witness Mr. Fred Godoy. Mr. Godoy would you step 


forward pnlease. 


(Whereupon the witness was sworn by the clerk of 


the court.) 


THE WITNESS: Jose F, Godoy. G-0O-D-0-yY. 
EXAMINATION 
LEVIN-EPSTEIN: 


Q Would you sneak into the micronhone so we all 


can hear you clearly 


THE CLERK: Please state your full name? 


Would you state your full name for the jury and for the 


jrecord? 


— 


Godoy/Direct 


Jose F, Godoy. 
What does the F¥ stand for’? 
Frederick. 


Are you em »\lovyed? 


What is your occunation? 
Pan-American Cargo Manager 


As cargo manager is that the same a: 


A little higher 


Would you exnlain briefly for the jury and for 


Court what your duties as a cargo manager for Pan-American 


certain amount of pneonle, midnight 


I have sone IBT »ersonnel as 


is IBT? 


| 


} 

[ 

1] 
| 
| 
| 


i] 
| 
i! 


A 


Q 


Godoy/Direct 4* 


“ke 


Yes. He was. | 
Was he working under your supervision? 
Yes. He was. 


Were you doing a substantially the same duties 


that you described you have now? 


A 


Q 


17th of 1975 were you working in the early morning hours of 


Yes. 
Was Mr. Simon to your knowledge? 
Yes. 


Directing your attention, sir, to October the 


October the 17th? 


A 


A.M.? 


Q 


on that shift? 


A 


Yes. I was. 


Had you in fact begun your shift for that reriod 


| 


Yes, sir. 


Let me fiiish my question. Late the previous 


|| night, in other words 11:30 on October the 16th? 


Yes. 


You were working through tiJl anproximately & 


Do you know whether or not Mr. Simon w’s working 


He was working, yes. 
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Q Did there come a time during the early hours of 
the 17th that Mr. Simon and you had a conversation? 

A Yes, sir. 

Q Would you tell the Court ard jury please first 


of all when did this conversation occur to the best of your 


| recellection? 


Anoroximately around 1:3”, 2 o'clock in the morn- 


ing, around that time. 
Q Is there anything syvecific in that time that 
"S you remember that time? 


A We have a break usually at that time, coffee 


Did you go to him, or him to you? 

He came to me 

Where did he come? 

My office. 

Where is that iocated? 

In the building, Cargo 67. 

Is that a building that is attached to the 
American 

It's Cargo Building 
Your office is within Cargo 

the iain floor 


you estimate with any srecificity a >.nrox- 


yarticular night ov shift? 

A Maybe about lt feet 

Q When Mr. Simon came to you did he have a conver- 
sation with you? 

A Yes, sir. He did. 

Q Tell the jury lease what Mr. Simon said to you 
and wnat if anything you said to him in resnonse? 


A Mr. Simon arrroached we and told me one of the 


motor 001 drivers wanteii to have some cargo set un to be stol- 
en 
Q Did he at the time tell you the name of the 


Godoy/Direct 
imately how far from your office Mr. Simon was working on that 
| 
| 
I otor ool driver? 
| 
| 


| A Yes. 
| Q Did he give you a name? 
A He said Mario 
Q Did he give you a last name? 
A No, sir. 
Q What if anything did he tell you? 
| A This incident was Susposed to take p-ace on a 


Wednesday the following week. 


} 
: ) That would have been October the 27th -- 23rd? 


| A Yes 
O Did te tell you anything else about it? 


i 


| 


ho 


Ww 


Oo 


Gc sy/Direct a 73 
eae 
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MR. WASHOR: He's leading the witness. 

THE COURT: The witness may answer. 
Q Can you reveat that lease? 

(Whereunon the last question \, ‘cad back by 
the renorter. ) 

THE WITNESS: Yes. 
Q What did he tell you, sir? 
A We are talking, is this on the 17th that we are 

talking about now? 

Q That is correct. 
A On the 17th all he a-»xroached me on was exactly 


what that was in the letter you just showed me and that the 


avnvarent theft was Sunnosed to be taking »lace next week on a 


Wednesday. 
Q That would have been October the 27th actin.ly? 
A October *.1.e 22nd, ves. 
Q Was the theft to cccur on a varticular -- any 


yvarticular time on that Wednesday? 

A At this time we didn't iknow. 

Q Now, after Mr. Simon told you that Mario the 
wotor yool driver had anyvroached him to steal Some cargo on 
the following week did there come a time when this conversat- 


ion with Mr. Simon enuded? 
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Q Did he leave your nresence? 

A Yes. He did. 

Q While he was there did you make any notes or 
write anything down in Mr. Simon's vresence? 

A No... 4.didn't. 

Q Did you nake any notes or write anything down 
after Mr. Simon left? 

A No. £ didn’t. 

Q What did you do after Mr. Simon left with re- 
Snect to conversation? 

Nothing. It was Saturday morning and I was off 


two days. 


Sunday and Monday? 

Sunday, Monday, right. 

Did you go to work on the following day? 
I was off. 


Did you go to work on the Monday? 


Yes. 
} 


Directing your attention to Monday October 2] 


Did there come a time you received a telephone call? 


result of receiving that telenhone cail what 


if anythirg did you do? 


A I snoke to Mr. Parrillo. 
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AS AS) 


eke 


A Yes. 


Q Let me finish my question because the reporter 


talking at the same time. 

You met with Mr. Parrillo Monday? 
A Yes. 

Q Apvroximately what time? 


get it down and it's difficult when more than one per- | 
A 10 o'clock in the morning. 


Q Was there anybody else »resent with you and Mr. 


Parrillo wi you met in his office? 
A Two FBI officers present. 
Q Do you know who they were? 


At this time I didn't, just when I got to the 
was introduced to both the agents. 

Do you recall their names* 

Yes. 

What were they? 

Frank Jules and Mr. Jack Walsh. 

Do you see either or both of those agents? 

I see Mr. Jules here. 

MR, LEVIN-EPSTEIN: Indicating the case agent 
a. Plaintiff's table, Your Honor. 
Q During this conversation between yourself Mr. 


‘vigiaee the other FBI man and Mr. Parrilio, did you have a, o2 
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2 “articinate in a conversation w th these men? 
3 A We had a conversation, yes. 
4 


Q Please listen to my question so we won't run 


5 ‘ae of the Court's ruling. 


6 As a result of that conversation without giving the Cou 
Y es jury the contents, as a result of that conversation what if 
8 | anything did you do? 

9 | A I exvlained to him exactly what Simon told me. 

10 | Q Who did you say that to? 

| A Mr. Parrillo, Mr. Jules who was present and Mr. 


12 || Jack Walsh. 


13 Q After you told them what Simon told you did ther 
14 | come a time that meetirg ended? | 
15 | A Yes. There did. | 
16 | Q After you left that meeting where did you go? | 
7 | A I went howe. 

is | Q Now, sir, directing your attention to the even- 


19 |) ing hours of October the 22nd late Wednesday night did there 
come a time that you went to work in the regular course of 


your duties? 


22 A Yes, sir. 


Cargo Building 67? 


Q 


Yes, sir. 


Apnroximately what time did you get to werk late 
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~The 
wae 


Q Who did you call to tell them you had come to 
work, do you know? 

A I believe it was Mr. Jules, Frank Jules. 

Q You notified Mr. Jules, or you believe it was 
Mr. Jules, by telenhone? 

A I notified him by nhone Mr. Jules or Mr. Walsh. 


Q Then you proceeded with your work for the even- 


Yes, sir. 

Q You worked in your office, did you? 

A Yes, I did. 

Q Directing your attention to approximately 2 A.M., 

| did anything occur at that time with respect to the events of 

the evening later to transvire? 

A Mr. Simon approached me. 

Q This is the same Joseph Simon we spoke of before 

A Yes, sir. 

Q Where did he apnroach you” sir? 

A My office. 

Q Did you have a conversation with Mr. Simon at 
that time? 

A Yes. I did. 

Q This was arnproximately what time? 


Quarter after two. 
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Q What did Mr. Simon say to you: by the way, was 
anybody else nresent? 

A No, sir. 

Q What did Mr. Simon say to you, sir and what did 
you say to him in response if anything? 

A Mr. Simon approached ne and said they were rlan- 
ning on taking some cargo that was over by our door 9, tow 
carts, various cargo on there. 

Q When you describe the person that was planning 
this did he describe him by name? 

A Yes. 

Q What name did he tell you? 

Mario. 
Did he give you a last name at that time? 
No, sir he didn't. 


What else if anything did Mr. Simon tell you? 


Anvroximately around 2:30 the annarent theft 
| would start to take lace. 
Q Did there come a time during this meeting with 


Mr. Simon wuen you received anything from him? 


Some Slins of »xper that we normally put on the 


tow carts with an airway bill on it number of pieces on each 


Yes 
What did you receive from him? 


| 


Colloquy 
khan 

MR. WA HOR: I have one other matter before 
this is resolved if I may. 

MR. SCHACHER: Judge Dooling, my client has 
no objection to her rema‘ning. 

MR, WASHOR: While the missing juror is being 
located. 

Your Honor, we received the grand jury minutes 
in this matter, I think it was yesterday if I am corr- 
ect Mr. Levin-Enstein turned it over as part of the 
3500 material. 

MR, LEVIN-EPSTEIN: Two days ago. 

MR. WASHOR: It's short. I read it, I have 


nondered over it, I even took the most current rules 


of criminal nrocedure to check ihat maybe my book is 


not u» to date there is just no motion in the federal 
court that relies as to the legal sufficiency of the 
evidence before a grand jury. However, I think that 
the rationale is found in the presumntion of the valid- 
ity and legitimacy of such an instrument of an indict- 
nent. 

Tif COURT: Were any exhibits marked before 
the grand jury? 

MR. WASHOR: No. 


MR, LEVIN-EPSTEIN: I don't believe s> You: 


Westhoff Redirect 
Yoos/Direct 


us 


from the questioning theie was a, what is called au FD 
302 »renared by the witness. It was marked as Govern- 
ment's Exhibit 3500-1 and had been surplied to counsel. 
Through oversight that »noint had Slinyned counsel's mind 
and if it had not our er ‘re confidence that he would 
have under that the name of DeLucia had heen disclosed 
to Mr. Westhoff. 

MR, LEVIN-EPSTEIN: Thank you, Your EF -nor 
I have no questions of ihis witness on redirect, any 
further Your Honor. May the witness be excused? 

THE COURT: Yes. 

MR, LEVIN-EPSTEIN;: The government calls 
Snecial Agent Walter Yoos. 

(Whereunon the witness was sworn by the clerk 
of the court.) 


THE CLERK: Would you state your name, sir? 


THE WITNESS: Walter Yoos, Y-0-O-S, 


EXAMINATION 

LEVIN-EPSTEIN: 

Q Would you state your full name once again 
the jury, sir? 

A Walter F. Yoos. 

a) You're em>loyed, sir? 


A Special Agent, Federal Bureau of Investigiu«tion 


& 
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Q How long have you been employed as a Special 
Agent for the FBI? 
25 years, 


Are you currently assigned to the resident agency 


Yes, sir. 
How long have you been assigned there? 
A Approximately 2 years. 


Q To October 23, 1975 were you assigned and employe 


FBI at JFK Airport that day? 

A Yes, sir. 

Q Were you working on that date? 
A Yes, sir. 


Q Directing your attention to the early morning 


| hours of October 23 last year. Did you have occasion tt» be 


| 


| involved in a »~articular operation or assignment on that morn- 


Yes, sir. 

Would o2%u describe briefly for the jury and for 
the Court what your assignment was and what your activities 
lwere that morning? 
A On the early hours of October 23, 1975 we were | 
| r 


on a surveillance at Pan-American Cargo area Building 67 on an 


|investigation in that building. 
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In yow office? 

Yes, sir. 

Did you use the binoculars, both you and agent 
Haines? 


A Yes, sir. 


Q To a neriod of time after the surveillance comm 


enced, did there come a time you observed any activity with 


| resvect to these 2 trucks? 
A Yes, sir. 
Q What ti..e? 
A 2:45 A.M. 


Q Would you tell the jury and Court what if any- 


| thing you saw at anprroximately 2:45 on the morning of October | 


23, 1975? 

A At anproximately 2:35 A.M. while watching bay 9, 
there is a space between the cargo vost and the truck itself 
which gives you vision into the inside of the cargo area. 

At that time it was observed Mr. DeLucia moving 2 cargo 
trucks which carried the cartons, from the area to the truck 
that was narked in bay 9. 

At this time DeLucia teok the cartons from the 3 trucks 
and »laced them aboard the truck in bay ©. The Pan-American 
truck at that time 


C Let me interrurt you for a momert. Do yeu see 


Yoos/Direct 


that man Mario DeLucia in court here 
A 3, Se, 
Point him out? 
Mario DeLucia. 
The man standing? 
Yes, sir. 


MR, LEVIN-EPSTEIN;: Indicating the defendant. 


Q After you saw Mr. DeLucia load this truck with 


the cargo what did you see then? 
After he londed the truck he got into drive the 


truck and he moved that truck around the cargo building to 


the south side and parked it in the first lane nointing to- 


wards the building, there secured the truck and went back into 


| the building. 


Q Did you see anybody assisting, or with Mr. De- 
| Lucia when he loaded this truck? 
A No, sir. 


Q Did you see anybody with him when he got into 


the truck and moved it to the south side of the building? 
A No, sir. 
Q Had you secn anyhody with Mr. DeLucia after he 
came back to the building? 
sir. 


After Mr. DeLuci» carked the car thero dil you 
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maintain surveillance on the truck? 

A Yes, sir-- no, sir the truck was parked there 
for a number of hours. 

Q Nobody went near it that you saw? 

A Nobody. 

Q Did there come a time that you did observe 
activity with respect to the truck? 

A Yes, sir. 

Q Avvroximately what time was that? 

A Apnnroximately 8:05 A.M. 

Q What did you observe at 8:05 that morning, sir? 

A At 8:05 I observed Mario DeLucia and Angelo 
Gerbasio come out of the cargo building on the south side and 
enter the truck. 

Mr. DeLucia drove the truck and Mr. Gerbasio got into 
| the passenger side of the truck. 
Q Did you see this man Angelo Gerbasio? 
A Yes, I did. 
Q Is he the man standing now? 
A Yes, sir. 

MR, LEVIN-EPSTEIN: Indicating the defendant 
Gerbasio. 
Q After DeLucia with Mr. Gerbasio drove the truck 


| away from where it was pvarked, where did they go? 


Yoos/Direct 


"24 
} 
A To the gaS numps that are located just before | 
the gate. * | 
Q Did you observe anything happen with respect to 
the truck at the gas pumns? 
A They loaded the truck with gasoline. 
Q Do you recall who it was of the 2 of them that 
| actuallg filled the truck? 
| A They were both standing at the side of the truck, 
| put Mr. Gerbasio was putting the gas in. 
Q Where was DeLucia when Mr. Gerbasio was gassing 
es the truck? 
A On the sida of the truck. 
| Q After they gassed up the truck who was driving 
jat that time? 
| A DeLucia. 
Q Tell us what if anything they did at that point? 
| 


i A Mr. DeLucia got in and drove the truck, Mr. Ger- 


|basio was in the passenger seat. They denarted the airport 


| 
Expressway un the Conduit, next to the Belt Parkway. Proceeded 


to Linden Boulevard. Down to J.inden Boulevard where it becomes! 


oe around what they call Federal Circle, up the Van Wyck 


Caton Avenue west, on Caton Avenue u.tii Caton Avenue becomes 


Fort Hamiiton Parkway. At Fort Hamilton Parkway the surveill- 


j ance was maintained through contact o* the different FBI ve- 
| 
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2 | hicles. 
3 At Fort Hamilton Parkway after a short distance the 
4 truck pulled to the side of the road. 
5 | Q What hanpened there? , 
a | A The truck remained stationary for a short period 
7 | of time. 
8 | Q Did Mr. Gerbasio or DeLucia leave the truck? 
9 A Not tio my knowledge. 
10 | Q Dic you have the truck under observation then? 

> ! A Yes, sir. 
12 Q What hanpened then? 
13 | A It nroceeded on to the Verrazzano Bridge, paid ¥ 


14 | its toll went through and made its first right turn at Bay 


15 || Street, “ylan Boulevard. 


16 | At that roint the surveillance cars, we went back down, 
7 | the truck came back uv Bay Street, un the onposite direction 
j 18 | it intended to go u» the service road on the expressway, there 
: 9 | Staten Island and made several different turns entered on 
: a | the exnressway b9ck onto the exoressway onto the access 
21 | yond. At this time we stopped at several red lights, the 


| 


22 | surveillance was continued. 


23 | ‘a When you say red lights, you mean traffic lights? 
| 
a A Traffic lights. 
oy 
aad a Q continue. 
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A The truck then rroceeded and made a sharp left | 
turn, went back under the exnressway and headed back towards 


the city. In other words, it was heading east at this point. 


Q What happened then, sir? . 
| A At this noint it was decided through communicat- 
ion == 
| MR. WASHOR: Objection as to what was decided, 


Your Honor. 
THE COURT: It really, I think it does not 
matter in this context. 


| 
| 
| 
Q You may answer and continued with your answer. 
| 


A We decided at this point we would stop the truck. 
i 
Q What was done that you observed, or noted in 
1 
+1] 
| A At this point we vut on the Siren, put our red 


pee on the vehicle, went alongside the truck and told the 


| order to stop this truck? | : 
| truck to stop and we nulled in front of the truck. 


Q In other words, your car was directly before the 
truck? 

JA Yes, sir. 

Q {n order to previde what? 

Q Did you have an occasion at this roint to leave 


your vehicle? 


| 
| 
| 
A Prevent the truck from going any further. 
| 
| 
| 
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| id Fe 

2 | A Yes. 

| Q Are you armed during the course of your official 

‘a § | duties? 

5 A Yes, sir. 

’ Q Did you withdraw your weanon from your holster 

7 | at this noint? 

® 

. A Yes, sir. | 
9 Q Where cid you go with reference “to this stopved 
10 || truck? 

YW | \ I went to the nrassenger's side. 

a Q Did you have a gun in one hand? 

* A Yes, sir. 

14 | Q What did you have in the other hand? 

ig a A My credentials. 

16 | Q Says FBI? 

7 A Says FBI. 

18 | Q Did you nave occasion to speak with anybody in 
9 | the truck, either Mr. Gerbasio or Mr. DelLucia? 

2 | A Yes, sir. 

21 Q Whi. one did you sneak to? 

22 A Mr. Gerbasio. 

23 Q When you sncke tc Mr. Gerbasio did he get out 

2s 24 lof the truck? 

25 A Yes, sir. 
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| Q Did you have occasion to place someone under 
arrest? 
A Yes, sir. 
Q Who did you » ace under arrest? 
Gerbasio. 


| Q After olacing Gerbasio under arrest did you have 


occasion to advise him of his rights? 

A Yes, sir. 

Q Did there come a time after that, that you and 
another agent transported Mr. Gerbasio back to JFK? 


A Yes, sir. 


Q Did you turn him over to other agents for inter- 


| rogaiton? 
} 

- | 

1D | A Yes, sir. 


MR, LEVIN-EPSTEIN: No further questions. 


|| CROSS EXAMINATION 
BY MR. WASHOR: 


| 
| 
MR. WASHOR: If the Court can bear with counsell 
for just a moment lease. 

| 


| 
| 


MR, WASHOR: With the Court's anpvroval can I 
examine the witness? 
THE COURT: Yes. 


Good afternoon. Angelo Gerbasio, would it be 


| 
THE COURT: Certainly. 
| 
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xe* 
Then you may ask him what was the occas.on of 

MR, LEVIN-EPSTEIN: If he acknowledges ¢i'irg 

THE COURT: Oh, yes. 

MR, LEVIN-EPSTEIN: But I wonder if Mr. mee 
is onening the door to some serious redirect, a door he 
may not onen. 

THE COURT: You can't go back on the express 
statement. 

MR, LEVIN-EPSTEIN: I am not going back on 


the exvressed statement as long as he knows he is taking 


THE COURT: Within the rules of evidence and 
only that chance, I am no great believer of the open 
door. 

MR, LEVIN-EPSTEIN: I take no exception to 


the cross comments now, but I do take excenticn to the 


a chance Mr. Gerbasio is taking a chence. 


government's being charged with threatening somebody, 
Mr. Washor said don't threaten us. 
THE COURT: He likes to say things like that. 
(Whereunon the trial resumed in over court.) 
WASTAR: 


Q Agent Yoos, is it not a fact that when you went 
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| from the nassenger's side of the car after having advised Mr. 
Gerbasio cf his constitutional rights, brought him to the 
driver's side of th2 automobile? 

A Yes, sir. 

Q And does your -- I am asking you now is it not 
| fact that you did advise him of his rights again at the 


driver's side? 


A Not to my recollection. I advised him the first 


time. 


Q Did you at the driver's side tell him ue doesn't 


have to answer any questions without going through all the 


| rights? 7 
| A I reminded him !> didn't have to make a state- - 
|| ment. 

Q What was the .ccasion for you to remind § him ; 
| that he doesn't have to make any statement when you were at ; 
the driver's side? es 
A He was standing next to DeLucia. | 

Q That was the only reason? 
A That is correct. 
Q No other reason? 
MR, LEVIN-E?STEIN: The witness has answered 


the question, if coun sei deesn't like the answer he igs 


hound by it. 


Yoos/Cross 
ke 
THE COURT: Note this point, because I in- 
structed him to the meaning of Mr. Yoos's glance, 
(Whereupon the trial resumed in open court.) 
MR. WASHOR: With the Court's permission may 
I just lead the witness with the next question? 
THE COURT: We'll see how far you lead him, | 
Q Agent Yoos, there came a time when you advised 
Mr. Gerbasio of his rights on one side of the truck, am I corr~ 
ect? 
A Yes, sir. 
Q After making him, or giving him those Miranda 
warnings, you took him to the other side of the truck, am I 
| correct? 
| A Correct. 


Q Nothing occurred coming around from one Side to 


| the other, am I correct? 


A You're correct. 
Q Now, there came a time when you transported Ang- 
elo Gerbasio back to FBI headquarters? 
A At the resident agency at JFK, yes, sir. 
Q Would it be fair to Say at that time Mr. Gerbasio 
again advised of his constitutional rights? 
A Yes, sir. 


Q Would it be fair to Say it was ina room? 
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Yes, sir. 
Would it be fair to say nobody threatened him 
at that time? 
A That is correct, sir. 
There were other agents »resent, am I correct? 
That is correct. 
Who were the agents present? 
| Special Agent Jules. 
| The nerson at the table at Special Attorney's 
office? 
Correct. 


Q Would it be fair te say nobody coerced Angelo 


i 
| Gerbasio? 
i| 


A That is correct, sir. 


Q As a matter of fact not only was he read his 


A That is correct. 

Q Asked to read it, is that correct? 

A Correct, sir. 

Q After he was aslced to read it he was asked to 
sign the niece of naver, aim I correct? 

A He first was asked if he understood it. 


Q He was first asked if he understood what he read? 


A Correct. 


Yoos/Cross 


q He was asked if he understood what was read to 
him about his constitutional rights, is that right? 

A That is correct. 

Q Then he was asked if he desired to sign the 
niece of naver, is that correct? 

A That is correct. 

Q You exvlained he didn't have to sign it if he 

want to, is that correct? 

A Correct. 

Q It was signed in your presence, is that correct? 


A Correct. 


Q Nobody promised him, or threatened him? 
A 


That is correct. 
Nobody made deals with him, am I correct? 
Correct. 
Nobody coerced him to sign it, am I correct? 
You're correct. 
As a matter of fact you witnessed his signing 
am I correct? 
That is correct. 
You saw hin sign his name, am I correct? 

A Correct. 

Q You wrote your name then as a witness to this 


niece of a-er, 1 I correct? 
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Yes, sir. 


Would it be fair to say Agent Jules did the same 


Correct. 
Would it be fair to say it's marked as Exhibit 
5 for identification, would you look at that niece of paper, 
clease? Is that your signature on chat niece of »ynaper? 
A Yes, sir. 
Q As a matter of fact is that the signature you 
sav the defendant Angelo Gerbasio sign? 
A Yes, sir. 
Q Is that your brother agent Jules' signature also 
A Yes, sir. 


Q That is the naner we are talking about, is that 


| correct? 


A That is correct. 


MR. WASHOR: We offer it in evidence, Your 


MR, LEVIN-EPSTUIN: Absolutel, no objection, 


THE COURT: Defendant Gerbasio's Exhibit A. 


THE CLERK: So marked Defendant's A in evi-= 


Now, Agent Yoos? 


Yoos/Cross 


Q What time would you say you arrested -- formally 
said Angelo Gerbasio, you're under arrest on the 23rd of Oct- 
ober? 

A Approximately 9:20 A.M. 

Q How long a neriod of time would you say you were 
| in the area in the street of Staten Island approximately? 


A 5 to 8 minutes, maybe a little longer. 


| Q What time would you say you got back to the FBI 


nremises? 


A You mean in the office nrroper, or parking, or 


Q The time you actually got into the premises, 
‘ cenmestabeee how much time? 

S Anvroximately 10 after 19. 

Q What time was this consent form signed by Mr. 


| Angelo Gerbasio? 


A . It was furnished to Mr. Gerbasio at 19:15 A.M, 
19 land was signed at 10:19 A.M. 
20 Q You say $ minutes after you got in, 9 or 10 min- 
utes am I correct? 

A Aprvroximatelr. 

Q If Mr. Angelo Gerbasio after signing this state- 
ment, did he tell you that he was willing to make a statement? 


MR, LEVIN-EPSTEIN: Your Honor, may we arp- 
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roach the sidebar? 

(Whereunon a sidebar conference was held outside 
the hearing of the jury.) 

MR, LEVIN-EPSTEIN: May I ask the Court if 
it's counsel's intention to elicit from this witness 
what Mr. Gerbasio's statement was? 


MR, WASuOR: Yes. 


| 
THE COURT: You cannot, hearsay it. Because | 
of the truth of the matter asserted and the witness can | 
be sworn. | 

MR. WASHOR: I do not offer it for the eitieaiie’ 
of truth, just the fect that a statement was made. 

THE COURT: It's a hopefully self serving 
hearsay declaration. 

MR, WASHOR: VYould the Court explain that I 
cannot elicit the statement because of certain legal 
rules? 

THE COURT: No, because then I would infringe | 


right to stay off the witness stand. 


MR. WASHOR: I see what you mean, yes. I can 


THE COURT: I'l) see what you present to the 
jury. He was willing to talk. 


MR. WASHOR: I can ask in fact Mr. Gerbasio 


| 
| 
see that. 
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was questioned and did answer questions and leave it 
at that. 

THE COURT: Better not, because he was in- 
dicted 

MR, WASHOR: That fact doesn't bother me. 

MR, LEVIN-EPSTEIN: I think it's clear a 
statement like this is admissible only under certain -- 
it's one, it's a -- 


THE COURT: It's not admissible and he can't 


offer it. 

You can offer it because it's «7ainst him. The 
adversary can also offer words that came out of his 
adversary's mo and then argue if they're admissible 
or not. 

WASHOR: I'll only go so far if I am per- 
mitted, was he questioned ar? give any answer and leave 
it at that. 

THE COURT: Was he interrogated and did he 
answer and what is it. 


MR, WASHOR: That's all, I'll stop there, 


(Whereunon the trial resumed in open court.) 
MR. WASHOR: Can I inquire what government 


exhibit the consent form is? 


22F 


| 
| 


Yoos/Cross-Jules/Direct * ts 


THE COURT: Turned out to be defendant Ger- 
basio's Exhibit A. 
Q Agent Yoos, after signing of the consent form 
would it be fair to say that Angelo “- “‘sio was interrogated 
and answered the questions »osed 


He answered the que: » the best of his 


| knowledge he told us. 


WASHOR: Thank you, no further ques ns. 


SCHACHER: I have no questions, Your Honor 
LEVIN-EDPSTEIN: I have no redirect of 
this witness Your Honor. 


THE CUURT: You are excused. You can sten 


MR, LEVIN-EPSTEIN: The government calls as 
its next witness Government Agent Jules. 
(Whe reur on the witness was sworn by the clerk 
court.) 
THE CLERK: Please stace your ful) name? 
THE WITNESS: Francis Jules. J-U-T--S, 
R. Jules 
DIRECT EXAMINATION 
| BY YR, LEVIN--EPSTELN: 
i?) For the record, you are Snecial Agent Franei 


Jujes of the FRI? 
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. 
via 
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ts | 
1 kik Soe ¢ | 
2 occasion to sit down vitn Agent Yoos and Mr. Gerbasio? | 
3 A Yes. ! 
4 Q And as described during other testimony of Agent 
5 ‘ 


Yoos, you have heard Mr. Washor's cross examination of Agent 
é |yoos. He advised him of his rights and 50 on? 
; 7 A Yes. 
S Q And as I undezxstand a Exhibit A which he waived 


9 |his rights to remain silent, isn't that a fact? 


KY 10 A Yes. 
" Q I show Exhibit A to you and ask if it be marked 


12 las Government's Exhibit. 


13 THE COURT: Joint Exhibit, Government's Ex- 

14 hibit 7 as well] as Defense Exhibit. 

15 THE CLERK: So marked Government's Exhibit 
7 and Defense Exhibit A. 


oa 


Q Government's Exhibit 7, is exactly the same ex- 
18 |hibit as defendant's Exhibit A. Mr. Gerbasio signed a waiver 


19 lof those rights. After he signed this waiver of rights you 


“ae 20 linterviewed him, dic you not? & . 
21 | A Yes. 
2 | Q As a result of that interview was a renort or 
23 lisome official record of that interview made? 
24 A Yes. 
25 | MR. LEVIN-EPSTEIN: May this document Te 
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marked Government's Exhibit next in sequence. 

THE CLERK: Government's Exhibit 8. 

MR, LEVIN-EPSTEIN: I ask the Court at this 
time to look at Government's Exhibit 8 for identificat- 
ion. 

Let the record indicate I am showing it also to 
counsel for Mr. Gerbasio and I show it for the record, 
Your Honor, to Mr. Schacher. 

Q Agent Jules, I show you what has been marked as 
Government's Exhibit 8 for identification and ask you if this 
is a photostat of the official report, or »art of the report 
you »~revared as a result of that i. terview with Mr. Gerbasio? 

A Yes. It is. 

Q Using that report to refresh your recollection 
about the interview, would you nlease tell the jury what you 
said tc Mr. Gerbasio and what if anything Mr. Gerbasio said to 
you in the course -* your interrogation of him? 

A Mr. G .sasio stated that on the morning of Octobe 


23 he came to work about 7:15. At about 8 A.M. he was asked to 


lneis on a truck. He stated that he had no idea where he was 


going and did not know that the truck contaxred any freight. 
He stated there was some conversation in the truck and he be- 
lieved he was going for a picku> at some vier in Staten Island, | 


He thi» stated he could not furnish any further inform- 


228 


Jules/Direct 


ation. 


At that roint was the interrogation terminated? 

Yes. 

MR, LEVIN-EPSTEIN: Just a moment Your Honor. 
Q Now, following, or »erhans it was before tite 


interview with Mr Gerbasio, did you have an occasion to inter- 


| view Mr. DeLucia? 


A l dic. | 


Was that before or after Mr. Gerbasio's interview? 
| 
I don't reall. 
In the interview with Mr. DeLucia did you also 
sdvise him his rights again? 
Yes. 
MR, LEVIN-EPSTEIN: I ask this has been 
marked Governnent's next in sequence for identification. | 
THES CLERK: Government's Exhibit 9. 


I show you what has been marked G vernment's Ex- 


\nipit 9 for identification, Agent Jules. And ask you if you 
recognize that document? 

A Yes. ZT ae 

Q Do you recopni-¢ fant document because of the 
narticular characteristic on the document’ 

A Yes. 


Q How do you recornize it? 


Jules/Direct 


Waiver of rights forn. 
How do you recognize this particular document? 
A My signature is on the bottom. 
YW Do you recall placing your signature on this 
narticular document? 
A Yes. I do. 
Q Do you recall when that signature was placed on 
that invoice of rights form? 


A At 10:08 on Oct »ber 23, 1975. 


Q Did you use this “ov. co assist you in advising 


the defendant Mr. DeLucia of his rights on that morning? 
A Yes. 
MR, LEVIN-EPSTEIN: Offered in evidence. 


THE COURT: Received there being no object= 


THE CLERK: Now Government's Exn.bit 9 in 
evidence. 

Q Agent Jules, were you present earlier in this 
case testimony, when I read into the record certain rights as 
they anpeared on the form used by Agent Westhoff? 

A Yes. 

Q Would it be accurate to say that the rights on 
this form are exactly the same as the rights I read on the 


|other form? 


| 


Jules/Direct 


Correct. 
Toes thir “*y waiver of rights? 


Yes. 


MR, LEVIN-EPSTEIN: For the record, waiver 


of rights. 
Reads as follows: 
I have read this statement of my rights and i 
understand what my rights are. 
MR, WASHOR: It's in evidence. I object. 
COURT: This is the quickest way to pre- 


the jury rather than to pass it through the 


SCHACHER: I have no objection, Your Honor. 
LEVIN-EPSTEIN: I have read the state- 

of my rights and I understand what my rights are, 
willing to make a statement and answer questions. 

» not want a lawyer at this time. I understand and 
what I am Going, no promise or threats have been 


to me and no pressure or coercion was used against 


After that waiver of rights is there a signature 
where I 2am yvointing? 


A Yes, 


Q Was that placed in your presence? 
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Yes. 

By whom? 

Mario DeLucia. 

Mario DeLucia? 

Yes. 

After Mr. DeLucia's signature, signature and 
Snecial Agent Westhoff's signature appears at 10:08 A.ia.? 

A Right. 

Q After Mr. Delucia waived his right to remain 
silent and after he waived other rights I mentioned, did you 
have occasion to interview Mr. DeLucia? 

A Yes. 

MR. LEV Y-F°STEIN: T exk this be marked as 
next -- Governme t's next exhibit for identification. 


THE CLERK: Government's 10 for identificat- 


Q Did you cause to be prepared, or did you prepare 
an official report summarizing the results and subject matter 
of that interview with Mr. DeLucia? 

A Yes, 

Q I s »w you what has been marked as Governnent's 
Exhibit 10 for identification and ask you is that a »photostatic 
covy of the revort that you caused to be prenared? 


A Yes. -i¢ ia. 
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MR, LEVIN-EPSTEIN: Let the record indicace 
I am showing Government's 10 for identification first 
to counsel for Mr. DeLucia and in od‘ition may the re- 
cord also reflect I am showing Exhibit 10 for identifi- 
cation to Mr. Washor who anparently indicates he does 
not want to see it. 
THE COURT: Again? 
MR, LEVIN-EPSTEIN: Again. 
Q Utilizing Exhibit 10 for identification, Special 
Agent Jules, wil] you vlease tell the jury and the Court what 
Mr. DeLucia said in resporse to your question, and what you 
asked him on the occasion of this interview of the FBI, on the 


morning of his arrest? 


Pan-American cargo building 67, and was in fact in charge of 
the motor rool. At anproximately 7:30 A.M. on October 23 


Mario stated that Chris Whelan, who must have beena supervisor 


A He stated that he worked the midnight shift at 
| 


asked him if he wanted to work overtime and Mario stated he 
would work. Mario stated he did not know -- 

Q Let me interrurt you. Did you savy he would, or 
would not? 

A He would. 

Mario stated he did not know there was any freight in 


the truck, he then stated that he did in fact load this truck 
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with freight in the carly morning hours of October 23. 

Q Let me interrunt for a minute. Did he change 
his mind and say anything about the change of mind? 

MR, SCHACHER: I object to that, Your Honor. 
THE COURT: You mean were those two state- 
ments contradictory? 

Q Are those two statements contradictory? 

A Yes. They are. 

Q Continue? 

A He stated he did in fact load this truck with 
freight in the early morning hours of October 23, and he did 
in fact move that truck away from door 9 over to the side of 
the building. 


He stated he could not remember what freight was loaded 


on this truck nor did he know where the truck -- freight was 


destined to. He also staced that all he could say was that he 
lwas told to make a nickuy from a nier in Staten Island and 
could not furnish any further information. 
Q At this noint did you terminate the interview 
with Mr. DeLucia? 
es. 
MR. LEVIN-EPSTEIL: No further questions. 
CROSS EXAMINATION 


EY MR. WASHOR: 


Jules/Cross By Mr. Washor 


MR. WASHOR: May we have a bench conference 


for a moment, Your Honcr. It could save a lot of time, 

THE COURT: Yes. 

(Whereunon a sidebar conference was held outside 
the hearing of the jury.) 

MR, WASHOR: Your Honor, it's my intention 
to offer a 302 of Gerbasio's statement in evidence. I 
didn't want to do it without having a bench conference 
first, in its redacted form first. 

MR, LEVIN-EPSTEIN: On what basis? 

MR. WASHOR: It's an official document. 


MR. LEVIN-EPSTEIN: He read it into the re- 


THE COURT: He didn't. The jury doesn't 
know that. 

MR, LEVIN-EPSTEIN: I'll ask him to read it 
if it nleases the Court. 

MR. WASHOR: This is in the question of -- 
before I offer in evidence I thought I owed a duty. 

THE COURT: What we're un against is the rule 
I have the rule, I think, come in as wast recollection 
and under the new rule they say you have to read it in, 
you cunnot mark it. It sounds odd because it's not whet 


the New York rule was, but | think the »hilosonhy behird 
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it is, you're really looking for the live testimony of 
the man and this statexcnt that he reduced to writing 
x months ago is the record of what he then said, £0 you 
want it said now and to preserve its stateness as a 
said thing, rather than ask t:< intelligible black and 
white and record the statement, that is not the way you 
have thought about it. 

8035, I can never remember if there is an A in 
there or not. 

MR, WASHOR: What about a record made in the 
ordinary regular, ordinary course of business? 

THE COURT: I am dying for years to get all 
302's read in. 


MR. WASHOR: I am offering this one in, I 


don't see where there is and I'm imnounded of it going 


in, there is no hearsay. 
MR, LEVIN-EPSTEIN: There is no need for it 

either. 

COURT: There doesn't have to be. 

LEVIN-EPSTEIN: It's cumulative. 

COURT: He says under C036. 

LEVI™-EPSTEIN: I understand what he is 
saying. 


COURT: If he said regular course cf FBI 
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business. 

MR, LEVIN-EPSTEIN: Let's look at the caption 
which says hearsay availability of declarent immaterial. 

MR, WASHOR: It's immaterial whether he is 
here or not. 

THE COURT: Is available. 

MR, LEVIN-EPSTEIN: I understand. I might 
have no objection if a coupis of questions are answered. 
Is it Mr. Washor's intention to offer the entire 302, 
or the first nage of the 3027 

THE COURT: In one of the 302's ends short 
of the versonal data indicating that there is at least 
one. 

MR. WASHOR: Let's get 302 in question so we 
can show it to the Court. 

THE COURT: The whole 302 may have a number 
of pages. 

MR. WASHOR: J} think it only has one, 

MR, LEVIN-EPSTEIN: Your Honor, may I point 
out to the Court that Government's Exhibit 5 for identi- 
fication, I take it is a document, Mr. Washor is referr- 
ing to? 


MR. WASHOR;: Interview and statement by Agent 
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THE COURT: And then read it to the jury? 
MR, LEVIN-EPSTEIN: You're going to stop at 
this point, stopping right there. 
MR, WASHOR: I want to tell you something, 
has anyone of the agents draw a gun :-* i continue I 


have to follow the Court's instructions. 


MR. WASHOR: At this time I respectfully 
offer in evidence the official record made in the reg- 
ular course of business. 

MR, LEVIN-EPSTEIN: I'll object, .'1ll ask 
that it be offered. 

THE COURT: You offer it in evidence? 

MR, WASHOR: %, Government's 8 for identifi- 
cation. 

LEVIN-EPSTEIN: No objection. 


THE CLERK: Exhibit 8 in evidence, 


MR, LEVIN-EPSTEIN: The governmenc is satis 
| 


MR. WASHOR: With the Ccurt's permission may 

it? 

THE COURT: 

MR. WASHOR: Angelo Gerbasio read his rights 
as they anvenr on a waiver of rights for:., stated that 


he understood his rights and he signed this form. This 
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document is dated October 23, 1975. Gerbasio stated 
that on the morning of October 23, 1975 he came to werk 
about 7:15 A.M. and about 8 A.M. was asked to help on 
a truck. Angelo stated he had no idea where he was 
roing and did not know the truck contained any freight. 

Angelo stated that there was some conversation 
in the truck and he believed that he was going to a nick 
un at some pier in Staten Island. Angelo stated he 
could not furaish any further information. That is 
+ 4 Statement, Your Honor, cross examination of the 
witness. 

THE COURT: Mr. Schacher, “4o you have any 
questions to ask Mr. Jules? 

MR, SCHACHER No, Your Honor. 

MR. LEVIN-EPSTEIN: No further questions, 
Your Honor. 

The government calls as its next witness Mr. Chri 
Weiland 

THE COURT: Is it Wc.land or Weyland? 

MR, LEVIN-EPSTEIN: It's a tynogranhical erro 


’ 


that will be clarified ina minute. 


(Whereunon the witness was sworn by the clerk of 


the court.) 


THE CLERK: Would you state your full name 
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for the record nlease? 

THE WITNESS: Christie Weilan. 
DIRECT EXAMINATION 
BY MR, LEVIN-EPSTEIN: 

Q Would you take advantage of the micronhone in 
frort of you so we can hear you clearly? 

A Yes. 

Q For the record, for the jury's benefit wiil you 
state your fulJ] name? 

A Christie Weilan. 

Q Your last name is s»elled how? 

A W-E-I-L-A-N., 

Q Not W-H-A-L-A-N? 

A No. 

Q There has been some confusion, there has been a 
misspelling of your name somewhere elec. how do you »ronounce 
your iast name? 

A Weelan, 

Q What does your job handJe? 

I am ew disnatcher for Pan-American notor pool. 

Q How long have you been emnloyed as a dispatcher 
for Pan-American motor nool? 

A About G veurs. 


9 Prior to that ire wore you also emoluyed ty 
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dn't. 
Q Did you have any further conversation with Mr. 
cia at this noint? 


A No. 

6) To your knowledge did, he go home, or leave the 
lity? 

A I don't know. I went for a cur of coffee. 

Q That was the last time you saw him on that day, 


DeLucia October 23rd? 

A Yes. 

Q Some neriod of time after this conversation with 
DeLucia, was there a time you had a contact of communicat- 


with the gentleman on his right, Mr. Gerbasio? 


A Yes. 

Q Did you have a conversation with him? 

A Yes. We seid good morning. 

Q After he snid good morning did he say something 
ou and G you resnond? 

A vas. 

Q What did you say t» him and what did he say to 


A Ile snid he was going to a union mecting. 
Q At what time did you have the conversation which 


n with Mr. Gerbesio saying ty you h2 wantec to go to a Unid 
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meeting? 
A 7:45. 
Q What if anything did you say to him after that? 
A Go ahead. 
We that vart of a contract? 
Yes. 
Requirement? 
A Yes. 
Q You said Mr. Gerbasio hac something to do with 
the union, did you not? 
A Yes. 
Q What is his position? 
A Senior Steward. 
Q He is a renresentative of the workers? 
A Of our motor pool reorle. 
Q Do you know whether or not in fact there was a 
union meeting that morning? 
A I couldn't tell you. 
Q Did he tell you where he wanted to go to attend 
this union meeting? 
Yes, 
‘Where? 


Hangar 14. 


And where with resnect to Hangar 16 which is i 


242 


Weilan/Direct 
erin 

think you said your office, was, is that where you had the 
conversatiun, hangar 16? 

A No. 

Q Where did you have the conversation? 

A Cargo building 67. 

Q With respect to cargo building 67 -- by the way, 
is that where Mr. Gerbasio was scheduled tc work that morning? 

A Yes. 

Q Where was hangar 14, where the union meeting 
was held? 

A On the other side of the field. 

Q Yes. It's not outside a fence anywhere is it? 

A No. 

Q Do you have to drive to -- you have to drive to 
get to hangar 16 from cargo building 67? 


A Yes. It's a jong walk, you have to drive. 


Q Approximately how long a drive would you say? 


A 10 minutes. 

Q When Mr. Gerbasio said to you I want to go to 
the union meeting you said go ahead and he left your presence? 

A Right. 


Q Do you know where he went? 


Did you attend that union meeting? 
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No, sir. 
© Apvroximately what time did he leave you, sir? 
A Well, like I say I went for a cup of coffee, I 

didn't see if he left at 8 or a quarter to 8. 

MR, LEVIN-EPSTEIN: Thank you very much, no 

further questions. 
CROSS EXAMINATION 
BY MR. WASHOR: 

Q Mr. Weilan, do you know what a time card is at 
the Pan-Am building? 

A Yes. 

MR. WASHOR: Can we have this exhibit marked 
for identification? 

MR, LEVIN-EPSTEIN: No objection to it being 
marked in evidence. 

THE CLERK: Now Defendant's Exhibit C in 
evidence. 

MR. WASHOR: Can we have a stinulation this 
is the time card of Angelo Gerbasio from Pan-Am build- 
ing with motor pool denartment 774. - 

MR, LEVIN-EPSTEIN: Indicating he was a membe 
of the motor »ool, correct? 

MR. WASHOR: Correct. Reflecting that time 


check in on the 23rd of October 1975 was about 6:£8 A.v. 
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MR, LEVIN-EPSTEIN: So stipulated Your Honor, 
no objection to it being entered in evidence on that 
basis. 

Q Now, Mr. Weilan. Mr. Gerbasio described some 
of his functions, some of the things he does at your request 
being the boss, on direct examinatior. 

Ever act as a helnver in a truck to your knowledge? 


A Yes. 


Q That falls within his function, am I correct? 


a Right. 

Q You are a member of the union yourself, am I 
correct? 

A Yes. 

Q You said he was a renresentative of yours and 

et this union? 

A Yes. 


These unicn meetings oecur frequently, am I corr- 


Yes. 

Most meetings occur 10:30, 11 o'clock, 2 o'clock 
aft crnoon? 
A Possibly. 
Q There S no union meeting you recatl that occur 


in the morning, am 1] correct? 
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A They can occur at any time. 
Q You never went to a union meeting? 


A No. 


Q You don't know what time they occur, am I correct 

A Right. 

Q Once Mr. Gerbasio tells you there's a union meet- 
ing and you teli him he can go, that means you won't have ass- 


igned him anywhere, am I correct? 
A Yes. 


Q Until after the meeting, am I correct? 


A Yes. 

Q Did he tell you what time. he expected to be back? 
A No, sir. 

Q He had no idea? 


A No, sir. 


MR, WASHOR: If I can confer with counsel for 


a moment. 
THE COURT: Yes. 


Q This hangar 14 is on the nroperty of Pan-Am, or 


JFK, am I correct? 
A Yes. 


Q Is this where all the meetings are held to your 


knowledge? 


A No. They vary, sometimes they're held in anothes 
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But always in the vicinity, am I correct? 


Yes. 


Q Now, Mr. Weilan if Mr. Gerbasio were to have been 


scheduled for a meeting at 10:20 or 11 o'clock at the union 
and he had told you at 7:45 A.M. that he had a meeting you 
would not assign him until he completed going to the union 
meeting, am I correct? 

MR, LEVIN-EPSTEIN: It calls for a fact not 
in evidence, svreculation. 

THE COURT: I think he's asking what the 
nractice is with respect for earlier requests for later 
meetings. 

MR, LEVIN-EPSTEIN: Objection, improper 
foundation. 

THE COURT: He says you better ask a found- 
ation question. 

Q Mr. Weilan, there are occasions when Mr. Gerbasio 
would ask you to go to a meeting, am I correct? 
A Yes. 


Q During the years of employment you were his super 


Yes, 


At times you would ask him to go to the meeting, 


Weilan, Cross ri: 
you would have no particular time as to the time of the meeting 

A Yes, sir. 

g You could say you didn't even care in a sense? 

A Yes. 

Q No matter what period of time that he was gone 
he would not be assigned if he made a request to go to a meet- 
ing, am I correct? 

No,sir. 

He would be assigned? 
No, sir. 

He wouldn't be assigned? 

A No, sir. 

Q That was the general practice that occurred when 
Mr. Gerbasio would ask you permission to go to a meeting? 

A Yes. 

Q Didn't he ask you to not assign him until he went 
to themeetings? 

MR. LEVIN-EPSTEIN: Objection. 
THE COURT: You covered the whole idea. 
Q During the time rneriod when he would make the 


request that he would have a meeting, say in the morning or 


afternoon, was he accountable for his time to you? 


A Yes. He would be. 


Q Now, let's assume that he requested as he did 
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fis 


here at about 7:45 A.M. on October 23, 1975. That he not be 
assigned because he had a meeting, right? 

A Right. 

Q Let's agsume the meeting was 10:30, 11 o'clock. 

MR, LEVIN-EPSTEIN: How can we assume any- 
thing of facts not in evidence? 
THE COURT: He can, overruled. 

Q Assuming 10:30, 11 o'clock in the morning. What 
would Mr. Gerbasio be assigned to between the time ho requests 
that he go to the meeting and the time the meeting actually 
occurs? 

A A short one, not too far. 

Q And if he were not assigned to a short run? 

He would be the office man. 
if -- 
MR. WASHOR: No further questions. 

Q By the way, there is no question in your mind 
that Mr. DeLucia had the same canacity you did, am I correct; 
Simyly the night shift? 

A Right. 

Q What ahout when DeLucia did overtime, was he in 


the same canacity as you? 


What canacity? 
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Still have his title, but I would still be his 


te | supose, but would clear 


ough you? 
objection. 
ne were te «liv: ymuebody to go with him on 
an assignment % in overt?: ;{tuation while you were the boss 


so to s»xeak, he should get ir ‘rr ission first, am I correct? 
ight, thank you. 
» further quest 


SCHACHER: inyronch the sidebar, Your 


Honor” 


conference was held outside 


o: tenmlated using exnerts (sic 
can we ties -il Monday morning, sir? 
would object. 
o'clock now. 
law clerk, I under- 
stond thi . Co ei hy ja cases ahead of tt, 
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eRe 

by the prosecutor, that I suppose it gratuitous. 

MR. LEVIN-EPSTETN: If Mr. Washor doesn't 
know I object to the objection. 

THE COURT: This is senseless interchange, 
it must stoo on both sides. Proceed. 

Q At any time, October 23, 1975 did you assign Mr. 
Gerbasio to get into a truck with or without anybody else and 
zo to Staten Island? 

A No, sir. 

Q At any time on October 23 1975 did you assign 
Mr. Gerbasio with or without anybody else to heln as a helper 
on a truck going to Staten Island? 


A No, sir. 


Q At any time on October 23, 1975 and anybody else 


to zo to Staten Island with a truck full of leather coats? 
A 
O Did you ever send “ir. Gerbasio to go to Staten 


Istand to make & yieckus? 


fact it was your job to assign Mr. Gerbasio 


doing? 


you never told hin ¢ » Staten Islend? 
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Q There i> no doubt, is there that Mr. Gerbasio 


told you he had to gc to the union meeting, he had to go to a 


union meeting at 7:45? 

A Yes, sir. 

Q As you sit here today, do you recall what time 
if any he told you the union meeting was to be held? 

A No, sir. 

Q By the way Mr. Weilan, you testified in response 
to Mr. Schacher's question, on occasion you yourself worked as 
a cargo handler or even aS an assistan' to a cargo handler, 
right? 

A Yes. 

Q There have come occasion when you carried cargo 
and assisted in that resnect? 

A Yes, sir. 

Q When it became necessary, right? 


A Right. 


Q Did you do this for free, out ca the goodness 
of Pan-American? 
No. 
You were naid for it, weren't you? 
Yes. 
There was a record of it? 


Yes. 
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Q Is there a record anywhere in the corporate 
structure of Pan-American that shows on October 23, 1975 either 
or both of these men acted as cargo handlers, or anything of 
the like going to Staten Island? 

MR, WASHOR: Objection. 
THE COURT: Overruled. 
THE WITNESS: No, sir 

Q To your knowledge anywhere in the record of Pan- 
Am Airways, any form, is there a record of getting raid for 
the tri- they made to Staten Island on October 23, 1975, sir? 

A No, sir. 

MR. WASHOR: Objection. 
THE COURT: Overruled. 


THE WITNESS: No, sir. 


Q To your knowledge did anybody in Pan-American or | 


anywhere else ever authorize, or instruct Angelo Gerbasio and 
or Mario DeLucia to go to Staten Island in that truck with 
those leather coats on October 23, 1975? 

A No, sir 

Q Is there anybody else that may have authorizec 
them to do that, or told them, or instructed them to do it to 
your knowledgo? 

A No. 


Q Nobody else? 


Wei-an, Redirect 


No. 

lt would have been your job, is that right? 

Yes. 

And you don't do it? 

No, sir. 

MR, LEVIN-EPSTEIN: Your Honor, at this time 
I would like to offer as a joint exhibit Defense Exhibit 
in evidence and Government's Exhibit in evic ce next in 
sequence. 

THE COURT: 

THE CLERK: So marked Defendant's D in e.i- 
dence also Government's 11 in evidence 


Q At any time on October 23, 1975 did y ever 


sresent Mr. Gerbasio and or Mr. DeLucia with a set of keys to 


the 


truck in which they were arrested? 
MR, WASHOR: Objection. 


THe COURT: Whose task was it to issue the 


MR. LEVIN-EPSTEIN: Your Honor, I am merely 
following uo the questicen by counsel. 
THE COURT: 
Whose job was it were to be done 
present a driver with eys to go on a job? 


Mysellf or my assistant. 
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What is hie name? 
Matusa. 
M~A-~-T-U-S-A? 

A Yes. 

Q To your knowledge did you on October 23, 1975 
nresent either of these two defendants with the keys to that 
truck? 

A No; sir. 

Q To your knowledge did your assistant Mr. Matusa 
present either defendant with the keys to that truck? 

A No, sir. 

Q Are the keys available for someone to pick up 
even if you don't give it to them? 

A Yes. On a board. 

Q Under lock and key? 

No, sir. 
On a safe or cabinet of some kind? 
No, sir. 
Behind bars where you can't get to them? 
A Yes, sir. 
Q Anybody that has access to the office can nick 


them vn? 


THE COURT: The question is that they're on 


a board which is accessible to drivers. 
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Recross By Mr. Washor 
Was it accessible to Mr. DeLucia? 
Yes. 
MR. LEVIN-EPS'TEIN: I'm completed Your Honor. 
RECROSS EXAMINATION 
BY MR, SCHACHER: 

Q Mr. Weilan, in order for a person to receive 
money, or pay for overtime they would have to get the time 
ecard to consider whether he gets paid or not, right? 

A Yes, 

RECROSS EXAMINATION 
BY MR. WASHOR: 
Q Do you know Bill Hudson? 
A 
Do you know Tony Matusa? 
Yes, sir. 
Do you know Artie Dinger? 
Yes, sir. 


Do you know Victor Barton Bruiser? 


Do you know these people? 
Yes. 
Q Have they made assignments to peopie in your 
absence, sir? 


A Just Matusa. 
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He is the only one? 
Yes, sir. 
MR, LEVIN-EPSTEIN: Matusa. M-A-T-U-S-A. 
Is he available at the Pan-American? 
A Yes, sir. 
Q When an assignment such as this is made by either 
yourself or Mr. Matusa as you say, it's logged in the book? 
A Yes, sir. 
Q Are there any excentions to that policy? 
No, sir. 


Is that the basis on which the time card is pre- 


A Yes. 

Q Is that the fact, the basis these neople are 
said their wages and overtime? 

A Yes. 

Q When a driver is assigned, sir is the helper als 
assigned? 

A No, sir. 

Q As a matter of fact the driver is the one that 
is recorded in the log book, right? 

A Yes, sir. 

Q And he can nretty well rick the helvner without 


clearing you? 
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No, sir. 
He has to clear through you? 
Yes. 
What about if the he »er is going Somewhere 
where he has no assignment whatsoever -- 
MR. LEVIN-EPSTEIN: Objection tothe form, 
Q Let's assume Gerbasio didn't have an assignment 
that morning 
A Yes. 
Q And he was asked to go and take a ride with De- 
Lucia? 


A Not to my knowledge. 


Q I didn't ask you if you knew about it, it could 


be done without you knowing about it, am I correct? 
A Yes. 
REREDIRECT EXAMINATION 
BY MR. LEVIN-EPSTEIN: 
As far as you knew that morning Mr. Weilan, Mr. 
Gerbasio was on his way to hangar 14? 
Yes, sir 
ind he didn't say anything about some trin he 


waking to Staten Island with Mr. DeLucia or anybody 


Weilan/Reredirect 


MR, WASHOR: He didn't tell you what time the 
meeting was, am I correct? 

THE WITNESS: Yes, sir. 

MR, WASHOR: No further questions. 

MR, LEVIN-EPSTEIN: No further questions. 


THE COURT: You may step down, we will recess 


MR. LEVIN-EPSTEIN: I was going to expedite 
something. 

THE COURT: Proceed. 

MR, LEVIN-EPSTEIN: At this time the -- 

THE COURT: We'll adjourn now until 10 o'cloc 


Monday morning, please do not discuss the case with one 


another or anyone not on the jury until it's given to 


you to decide. 


(Whereuron at this time the court recessed until 


May 10, 1976.) 


Colloquy 
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MR. LEVIN-EPSTEIN: Your Honor, i have not 
had an opportunity to talk to the two people that arr- 
ived. 

THE COURT: We'll have a short recess. 

(Where:.,0n a short recess ws taken.) 

(Whereupon the jury resumed in open court, jury 
present.) 

MR, LEVIN-EPSTEIN: May we proceed Your Honor 

THE COURT Yes. 

MR. LEVIN-EPSTEIN;: The government calls as 
its next witness Mr. Anthony Matusa. 

(Whereupon the witness was sworn by the clerk 
of the court.) 

THE CLERK: Would you state your name, sir? 

THE WITNESS: Anthony Matusa. 

THE CLERK: Would you spell your last name? 

THE WITNESS: M-A-T-U-S-A. 

DIRECT EXAMINATION 
BY MR, LEVIN-EPSTEIN: 

Q Good morning ladies and gentlemen. Mr. Matusa, 
if you keep your voice up or if you prefer use the microphone 
in front of you so the jurors here at the last end of the jury 
box will hear. Once again will you tell us your name? 


A Anthony Matusa. 
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Are you employed? 

Yes. 

What is your occupation? 

Chauffeur in Pan-American. 

As a chauffeur, as you described it in Pan-Amer- 
ican, do you work along with a particular group or section at 


Pan~American? 


Q Is that the same dispatch center where Christie 


| A Yes. Motor Dispatch Center. 


|Weilan works? 
| A Yes. 
| Q Do you know Mr. Weilan? 
A I am lead man same as Mr. Weilan. 
| Q Would you work along with Mr. Weilan when he 
|does his job as lead man? 
A Yes. 
Q Do you work a particular shift, sir? 
Yes. Day shift. 
When tc when? 
A 7:30 to 4. 
Q Let me finish my question so the reporter can 
get every word down clearly. It's difficult to take down more 


than one person speaking at once, 


During the course of your duties as a lead man wich Mr. 
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Weilan -- by the way, how long have yc. been doing that? 

A I have sen employed by Pan-American since Febr- 
uary 16, 1961. I have been a lead man for about 6, 7 years 
in that neighborhood. 


Q During the course of your employment as lead 


|'man have you become familiar with certain documents and paper 


work that is prepared by you as part of your job? 


A Yes, sir. 
Q Are these Pan-American documents and records of 
Pan-American? 
A Yes, sir. 
MR. LEVIN-EPSTEIN: I ask this be marked 


next in sequence for the government. 


THE CLERK: Government's Exhihit 12 for 


identification. 


Q Mr. Weilan, I beg your pardon, Mr. Matusa, I 


show you what has been marked for identification as government ' 


12 and ask you, do you recognize that document’? 

A Yes, sir. 

Q Is that document or documents such as that one 
kept in the ordinary course of business of Pan-American Air- 
ways? 

Yes, 


Is that document, ‘hs one marked governmeni's 12 
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A I'd say in the neighborhood of 34 drivers. 
Q Are you saying that from an independent recoll- 
ection, or reference to that document? 
A This document should show every man that we have 
in the day shift. 
Q Are you familiar with the name Mario DeLucia? 
A Yes, sir. 
Do you know a man by that name? 
Yes, sir. 
Do you see him here in court? 
Yes, sir. 
Would you point him out for the record? 
The gentleman that stood up. 
Do you know a man by the name of Angelo Gerbasio? 
Yes, sir. 


Q Do you see him in court? 


A Yes, sir 


19 II Q Angelo is sitting next to Mario, the man that 
20 just stood up. 
MR, LEVIN-EPSTEIN: The defendant Gerbasio 
Your Honor. 
Q Both these men were part of the ground transport- 
ation unit at Pan-American, to your knowledge? 


A Yes, sir. 


263 


Matusa/Direct 


Is Gerbasio part of your unit? 

Yes, sir. 

Was he on October 25, 19757 

Yes, sir, he was. 

Was Mr. DeLucia cart of your unit? 

He is midnight shift. 

Just prior to yours? 

The shift we relieved, yes. 

Now, in the regular course of business the reg- 
ular course of your duties at approximately what time, or 
exactly what time if you can say does your shift relieve Mr. 
DeLucia's shift? 

A We start work at 7:30, Mr. DeLucia works until 
8 o'clock. 
Q Overlap? 


A Half hour overlap. 


Q Could you tell us please, the jury and the Court 


what is réflected generally meaning on the assignment sheet, 
Government's 12 in evidence? 

A I didn't quite get that, sir. 

Q What is normally reficcted on an assignment 
sheet such as the one you're holding in your hand, what can 
you get from that sheet? 


THE COURT: What is recorded on it? 
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JHE WITNESS: I can tell you wher he men were 


Could you te & 1ich men were working? 
Yes. 
Could you tell us in other words, where they 
were sent, by whom, by the way ~~ 
A Either by Mr. Weilun or myself. 
Q is there anybody else besides yourself and Mr. 
Weilan who might assign men in your shift in your job to 


particular assignments? 


A No. There shouldn't be. 

Directing your attention to Government's 12 now 
in evidence, could you tell us please, sir, whether anywhere 
in that sheet you see the name iario DeLucia or -- 

Not on this sheet. 

What does that mean to you, sir? 


It means he wasn't put on a job in this shift. 


Q Means he wasn't paid for working during the 8 


A.M. shift on October the 23rd; would that be fair; would 


it be fair to say that the absence of Mr. DeLucia's name on 
that sheet indicates to you that he didn't work as part of 
your shift on Yetober the 23rd, 19757 

A He worked & o'clock in the morning so on this 


|} thing here, this ig made up earlier, it's not on this sheet. 
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He didn't work on that shift? 

MR. SCHACHER;: That is not what he said. 

MR. LEVIN-EPSTEIN: I am trying to elicit 
from the witness that -- 

THE COURT: You asked him about Mr. DeLucia 
is that right? 

THE WITNESS: Yes. 

THE COURT: And this is what Government's 
Exhibit 12 is, what sheet the day shift or night shift? 

THE WITNESS: Day shift sheet. 

THE COURT: All right, now. 

MR. LEVIN-EPSTEIN: Thank you Your Honor. 


Now, do you see the name Gerbasio on this sheet? 


A Yes, sir. 

Q Let me interrupt for a moment. You started to 
say a moment ago when the sheet was prepared, describe for 
the jury and the Court when all the names of the men you see 


| on this sheet were placed on that sheet? 


A The sheets are usually made up Thursday or Friday 


before time. 
Q What is the date? 
A October 23. 
About 2 week before that day rather? 


In the neighborhood, yes. 
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Q Now, do you see the name Gerbasio on that sheet 
anywhere? 

A Yes, sir. 

Q Could you tell whether the name Gerbasio appears 
beneath any particular -- 

A He is down as a standby driver. 

Q What is a standby driver? 

A Any phone calls come in certain work comes up 


we send him out on it. On this one here many times we get -- 


these assignments are fixed assignments, we have these every 
day. The other assignments come in on phone calls and we 
send a standby driver on then, 

Q In other words, if I may approach you and indi- 
cate, pardon me ladies and gentlemen. 

Where I am pointing here at the uppermost portion of 
the form, this is what you call fixed assignments? 


A That is right. 


Q And beneath here under the heading Standby Driver 


(Random Assignment) where the name Gerbasio appears, that is 


what you call the standby drivers? 
A Right. 
Q They don't have fixed assignments? 
Right. 


Mr. Gerbasio on October 23, 1975 didn't have a 
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particular assignment? 


A Not fixed, no, sic 


Q Do you see a notetton next to the name Gerbasio? 


Yes, sir. 

What is the notation? 

54. 

What does the number 54 mean? 

Union business. 

Tell the jury when the number 54 was placed next 

Gerbasivw's name? 

The morning. 
What morning? 
October 23. 
1975? 

Right. 

Q When Mr. Gerbasic's name was first placed on 
this sheet approximately a week before, there was no notation 
there? 

No, sir. 

Q Do you have any personal knowledge how the notat- 
ion 54, meaning union business came to be placed next to Mr. 
Gerbasio's name? 

It had somethine to do with the union that he 


was our senior steward, he would come down and tell us he has 


Matusa/Direct 


a union meeting and we put him on 54 time. 


| Q It ‘© a phrase you use to describe a particular 


4 code mean?: nion business? 


5 A That is right, sir. 

6 Q You knew Mr. Gerbasio was a member of that union, 
did you not? 
8 A Yes, sir. 

9 Q And so, would it be fair to say that Mr. Gerbasio 
10 was carried or noted as being involved with union business 


im Guring that shift? 


12 A Yes. 
13 q Approximately, what time, if you can recall, 
14 if you can tell the jury on that day was the number 54 placed 


15 next to Mr. Gerbasio's name? 


16 A It had to be somewhere after 7:30 in the morning. 
7 Q Could you tell the jury what is the latest time 
18 that it could have been placed there, if you know? 

19 A During the day, you couldn't tell when it's bound 
20 to come wu) 

2) Q So, it could have ‘Seon any time during that shift 
22 A Yes. 

23 Q About sometime a. tex 7:39? 

24 A That is xrieht.. 


25 Q Do you have sometine to do with the union that I 
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Mr. Gerbasio is shop steward’? 
A I am a member. 
Do you attend all the meetings of that union? 
sir. 
Attend some? 
None. Just pay my dues. 
Is there any notation on Government's 12 ia 
evidence which would indicate overtime for anybody? 
A No, 
Q Nobody at ali? 
A On this sheet there is no overtime. 
MR. LEVIN-EPSTEIN: I ask this be marked 
rovernment's next in sequence for identification. 
THE CLERK: Government's Exhibit 13 for ident 
ification. 
Q By the way, do you see your own name on Govern- 
ment's 12? 
Yes. On top. 
Both you and Mr. Weilan are lead men on this 
shift? 
That is right. 
Q I show you what has been marked Government's 
13 for identification. Do you recognize that document first 


of all? 
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A He is lead man. 

Q As you have testified before this shift as re- 
flected in Government's 13 in evidence ended at approximately 
8 A.M. in the morning, is that a fact? 

A Yes, sir. 

Q Is there any reflection on Government's 13 in 
evidence that anybody was working past that shift? 

A No, sir. 

Q Is there any indication on Government's 13 in 


evidence that Mario DeLucia worked past that shift and worked 


A No, sir. 


Q Is there any indication in either of these sheets 


| 
| overtime? 
| 
| 
| 
| 


that either Mr. Gerbasio or Mr. DeLucia was working for Pan= 
American and getting paid during the hours of 8 A.M. on Oct- 
ober 23, 1975? 

A On a day shift you have got Mr. Gerbasio. 

Q In the capacity of union business? 

A Right. 

MR. LEVIN-EPSTEIN: No further questions. 

CROSS EXAMINATION 
BY MR. WASHOR: 

Q Good morning, Mr. Matusa. 


A Good morning. 


Matusa/Cross 


q Mr. Matusa, Government's Exhibit 12 the assign- 
ment sheet showing Mr. Gerbasio's name, scheduled to work 
on October 23, 1975. You dou't know when his name was put 
on there, am I correct? 

A His name was put on here the same as the others. 

Q You don't know what date it was put on, do you? 

A Exactly, no, sir. 

Q When his name is put on it's put on -- you have 
a standby driver, am I correct? 

A Yes, sir. 

Q But also isn't there a notation next to standby 
driver, random assignments? 

A Yes, sir. 

Q That means Mr. Gerbasio gets random assignments 
when he is on union duty, an 1 correct? 

A Correct. i didn't get that sir. 

Q Because he iS a union member his name is not on 


the assignment sheet for specific jobs, am I correct? 


He is put on the standby status, am I correct? 
Tee, @if. 
nicked tin and assigned random jobs, 


am I correct‘ 
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Q Jobs that would not necessarily take an entire 


day, am I correct? 


Small or short jobs, am lI correct? 


So, he would be available for meetings at the 

union, am I correct? 

A Yes, sir. 

Q And you knew Mr. Gerbasio to be a representative 
for the union meetings, am lI correct? 

A Yes, sir. 

Q The designation number 54, that is placed on the 
sheet either by yourself or by Mr. Weilan, am I correct? 

A Yes, sir. 

Q Can you, by looking at those two numbers, 54, 


tell whether it's your handwriting or Mr. Weilan's? 


A Well, I have got a different handwriting than 


Mr. Weilan, Mr. Weilan put this number down. 

Q In other words it's not your handwriting, but 
Mr. Weilan's handwriting? 

A Yes, sir. 

Q You say number 54 reflects the fact that Mr. Ger- 
basio had told Mr. Weilan there is a union meeting that day? 


Yes, sir. 


Matusa/Redirect 
ee 


truck with or without someboay else to Staten Island as one 
of these random assignments on October 23, 1975, either you 
or Mr. Weilan would have assigned him to do it, right? 

A Yes, sir. 

Q If Mr. Gerbasio had gone off to a union mecting 
or to take care of union business it still would have been 
either you or Mr. Weilan would say to him when you're’ through 
with union business then go to Staten Island? 

MR. WASHOR: Objection. 

THE COURT: Do you understand the question? 
THE WITNESS: No. 

MR, LEVIN-EPSTEIN: I'll rephrase it. 

Q Once Mr. Gerbasio might have said to you I have 
a union business. Would it have been the normal course of 
the operation of your section for him to go over on his union 
business and then go over -- off on some assignment without 
you knowing about it afterwards? 

ay It's a possibility, yes. 

Q Who would have told him to go then? 


A He might have gotten an assignment before he 


went to the union business, sometimes we have to take a person 


to a bank, he'll go down and take care of his business and 
take them to a bank. 


He would have gotten his assignment before he 
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took care of his union business, by who? 
A By Weilan or myself. 
Q By either you or Weilan? 

A Yes, sir. 

Q Did you give him any assignment on that morning, 
either from reference he shoulu pet ina truck belonging to 
Pan-American, drive with it to Staten Island, sir? 

No, sir. 


MR. WASHOR: I object, two questions, one 


ment. 


| that he can recall and two that he gave him the assign- 
| Q Do you recall giving him the assignment? 


il 

; 

i A No, sir. 

giving him that assignment’ 
A No, sir. 


Did you give him that assignment? 


Did you have any recollection whrtsoever of 


No, sir. 


Could you tell from these notes whether you gave 
him that assignment? 

Ho, air. 

in fact he never was assigned to go to Staten 


| Island tht ’ is that correct 


WASHOR: Objection. 
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THE COURT: He already testified to it. 
MR. LEVIN-EPSTEIN: I withdraw the question. 
Q Do you know from your own knowledge, perhaps 
approximately how far it is from JFK airport cargo building 
67 to Richmond County New York or Staten Island? 
A I wouldn't roughly know, sir. 
LEVIN-EPSTEIN: No further questions. 
WASHOR: No further cross. 
SCHACHER: No further cross. 
LEVIN-EPSTEIN: I'il ask Agent Jules to 
get the next witness. 
Government calls Mr. William Hudson Your Honor. 
(Whereupon the witness was sworn by the clerk 
of the court.) 
THE CLERK: Willi you state your name for the 
record please? 
THE WITNESS: William J. Hudson, H-U-D-S-O-N. 
DIRECT EXAMINATION 


BY MR. LEVIN-EPSTEIN: 


Q Mr. Hudson, keeping your voice up so the jurors 


at the end of the box can hear you, or if you prefer using 
the microphone. 
Q What are your duties? 


A Manager of Ground Transportation Pan-American. 
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Where are you located for that job? 


A Hangar 16 Kennedy. 


Q Are you familiar with the defendant in this case 
Mario DeLucia and Angelo Gerbasio? . 


A Yes, sir. 

& Do you know them 

A Yes, sir. 

Q Do you know them both to work for Ground Trans- 
portation at Kennedy Airport? 

A Yes. 


Q In your capacity -- what is your title again, 


A Manager Ground transportation. 


Q As manager, are you considered as part of manage- 


ment or labor? 
A Management. 
Q Co you have in your capacity aS manager anything 


to do with the transit workers union in the sense that you 


negotiate, or have conversations with them? 

A Yes. 

Q Are you, Mr. Weilan, Christie Weilan's immediate 
Supervisor? 

A No. 


Q One of his supervisors? 
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A Yes. 

Q One of the supervisors of Mr. Matusa who just 
left the courtroom? 

A Yes, sir. 

Q You're familiar with the l-oks, records, document 
having to do with ground transportation at Pan-American? 

A Yes, sir. 

Q Do you recognize Government's Exhibit 12 and 13 
as daily assignments of Pan-American? 

A Yes. 

Q Do you understand the significance of these two 
documents, I don't mean with respect to this case, with Pan- 
American what the information is on them? 

A Right. 

Q Directing your attention to October the 23rd 1975 
sir, were you working on that day? 

A Yes. 


In the capacity of manager of ground transportat- 


Yes. 

When you came to work that morning, Sir, could 
you tell this jury to the best of your recollection what your 
schedule was to he; in other words, what was your job to be 


among other things when you got to work tha. morning? 
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A We were supposed to have a meeting with 
ventory to solve a problem, 
Was this a regular scheduled meeting? 
No. 
When you say we, who do you mean, we? 
Myself, my boss. 
What is your boss's name? 
Hillis. James Hillis. 
Q Who else is Sunposed to attend this unscheduled 
union meeting? 
A Angelo Gerbasio. 
Q The defendant here? 
Yes. 
In the capacity of shop steward? 


Yes, 


When you arrived at work that morning, approximately 


what time did you get there? 


A A quarter to. 


Q Is that your normal and regular practice? 
Normal, yes. 
Where is your office, sir’? 
Now? 
Then? 


It was in the cargo building. 


209 


Hudson/Direct 


I beg your pardon? 


Cargo building. 


Ys vcuat where Mr. Gerbasio usually works? 

Yes, 

When you arrived that morning did you see them? 
No, 


Did there come a time when you asked for Mr. Ger- 


Yes. 

Who did you ask? 

The day shift supervisor. 
Do you recall his name? 
Degand. 


Q As a result of speaking to Mr. Degand, did you 


| meet with Mr. Gerbasio then? 


A No. 
Q Approximately what time did you ask this Mr. De- 


gand where Mr. Gerbasio was? 


A Somewhere between 8:45 and 9 o'clock, 
Q Directing your attention to a period of time 
after that, did there come a time when you had communication 


with your boss Mr. Hillis? 


200) 


we 


pe 
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Yes. 

Did you call him or did he call you? 

I called hin. 

Approximately what time did you call him? 
9:05, 10 after. 

That morning? 


A Yes. 


Q As a result of that conversation, sir, what if 


anything did you learn about this union meeting you were to 
attend? 

A The union had met with him and it had already 
been resolved. 


Was Mr. Gerbasic there without you? 


No, 


Mr. Hillis was there? 
Yes, sia. 
MR, LEVIN-EPSTEIN: No further questions. 
CROSS EXAMINATION 
BY MR. WASHOR: 
Q Do you keep a diary? 
A No. I don't. 
Q Have an independent recollection of when union 
meetings occurred any union meeting occurred prior to October 


23, 1975, sir? 


Hudson/Cross 


MR, LEVIN-EPSTEIN: Objection. 
THE COURT: Overruled. 


THE WITNESS: Pardon? 


Do you have an independent recollection of the 


date of the prior meeting to Gctober 23, 1975? 
The day before. 
The 22nd? 
Sure. 
What about the one after the 23rd; was there 
one after? 
A The day after or when do you mean, .nytime? 
Q Immediately after the 23rd, next timer 
A I don't remember. 
Q Do you know a gentleman by the name of Elmore 
Clinton? 
Who is he? 
Union representative. 
Do you know what his function is? 


He represents an area director or something like 


Q By the way, the meetings at the union, did you 
attend, they take place various times during the day? 


AS Anytime. 


Hudson/Cross sae 331 
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2 : : . 
Q That is during the day shift am 1 correct, talk- 
3 : 
ing about the day shift? 
4 A >: . . . =. 
A Yes. Anytime during the day shift, right. 
5 a . . . . ¢ 
Q Is there any snecified time it has to take place? 
6 . 
A No, 
7 : ; ‘ 
Q Anytine am I correct? 
8 
A Yes. 
9 Qn . > ’ 
Q Any notation, memorandum of any form when the 
10 ; : ; re 
meeting that was scheduled for the 23rd of October 1975 was 
1 2 
to take place? 
12 = ‘ . 
A Was no time, sir. 
13 ‘ , 
GQ As far as you knew? 
14 
A As far as I knew. 
15 : ; : : oe , 
| Q When there is a discussion between union rep- 
16 ; ; i 
resentatives relative to how they would present grievances 
to management, are you present? j 
18 es 
A sometimes, yes. 
Q When they discuss the manner of your case, you 
20 5 
are not present, am i correct’ 
2) i 
A Correct. 
22 a sao , : 
Q) Those meetings woulda take place between the union 
, 23 
representative and union officials in the absence of manage- 
24 j ; 
. | ment, am I correct‘ 
: 25.4 , 
ae | A k think 60. 
€ ta 
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Q Would it be fair to say you are a representative 
of management adverse to the union? 
A Yes. 
Q By the way, there was no meeting that day‘ 
A I was informed there was one prior to my arriving 
Q You don't know what time? 
A It took place early in the morning, 8 o'clock i! 
the morning I have no idea. 
Q You don't know who was present? 
A No. I don't other thar my boss. 
Q Do you know whether Gerbasio was present or not? 
A I was told he wasn't. 
Q You don't know where he was at that time, am I 
correct? 
A 
Q Do you know whether or not he was advised as to 
what time the meeting was to take place? 
MR. LEVIN-EPSTEIN: I will object to the 
form of the question. 
THE COURT: Overruled, if he knows. 
do you know what tlme or whether or not Gerbasio 
was advised as to what time the meeting was to take place? 
A No. He wasn't. 


Do von know if |e had a meeting between himself 
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and one Elmer Clinton that day” 
A No. I don’t. 
Q Related to union business? 
A No. I don't. 
Q Did you receive any phone calls from Mr. Clinton 
on that day? 
A I believe I did, yes. 
Q Did you receive phone calls from Mr. Clinton in 
reference to Mr. Gerbasio and his whereabouts? 
A Yes. 
Q Would it be fair to say that phone call occurred 
around 11 A.M. in the morning? 
MR, LEVIN-EPSTEIN: I'll object, hearsay. 
THE COURT: He's asked whether he got a phone 
call from a Mr. Clinton about 11 o'clock he may answer. 
Q You don't recall? 
A What time, no. 
MR. WASHOR: I have no further questions. 
MR. SCHACHER: I have ro questions Your donor. 
MR. LEVIN-EPSTEIN: May the witness be ex- 
cused. 
Government has no questions on redirect. Your 
Honor, at this time the vuvernment rests its ‘ase in 


chief. 
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unless it's asked for. 

THE COURT: Mr. Schacher will object and 
that ends it. 

On page 10 yo: remember we were discussing the 
consent point, I am afraid I must make life additionally 
miserable for the defendants in the case by saying Il 
have concluded the only way to handle it correctly is 
to simply delete the last sentence on the page. I 
think it's clear butthe rest of it in because really 
what we would be talking about would be an affirmative 
consent, as long as they have never seen it, he under- 
stands. I think as long as they have never seen it 
they will not react to it being stricken out. 

(Whereupon the following was held in open court.) 

COURT's CHARGE 

THE COURT: Members of the jury: 

You have heard the evidence in the case and the 
argume:ts of counsel and now must receive the iustruct- 
ions on the law that governs the case. 


You, the jurors, are the sole judges of the facts 


You must, however, follow the law as given to you in 


these instructions and apply it to the facts as you find 
them from the evidence before you. You are not free, 


nor am I, to substitute our private judgment as to what 


Court's Charge 


the law should be for what the law in fact is. 
You have been sworn as jurors well and truly to 
try this case and to render a true verdict. You must 


therefore exclude from your deliberations all bias and 


by sympathy or any other consideration not founded in 
the evidence and these instructions on the law. 


The issue of fact to be tried are those made by 


prejudice. You must not permit yourselves to be = 


the indictment and the defendants pleas of, "not guiity..” 
Bear in mind that the indictment is the formal method 
of accusing a person of a crime; it is not itself evi- 
dence that a defendant committed the crime charged, nor 
is the fact that the indictment was found any evidence 
of guilt. 

Count one of the indictment is drawn under Section 
659 of Title 18, United States Code, which provides, so 
far as we are concerned with it that, "whoever embezzles, 
steals, or unlawfully takes -- with intent to convert 
to his own use any goods moving as, or which constitute 
a foreign shipment of freight, shall be fined or impris- 
oned or both. Count one reads as follows. 

On or about the 21st day of October 1975 within 
the Eastern District of New York the defendant Mario J. 


DeLucia and the defendant Angelo Gerbasio with intent t 
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convert to their own use, did wilfully and knowedgeably 
embezzle, steal and unlawfully take from cargo building 
67, John F. Kennedy International Airport Queens New 
York a quantity of women's coats having a value in ex- 
cess of $100 which goods were moving as and constituting 
a foreign shipment of freight from Taiwan, Republic of 
China to New York, New York. The cases of two defendant 
are before you for consideration on two counts. 

The case of each defendant on each count as 
against him must be considered separately on the basis 
of the evidence introduced before you as it affects 
that defendant on that count. You will be asked to re- 
turn separate verdicts on each count as to each defend- 
ant, and in so much as your verdict on each count as 
to each defendant must depend on the state of the evi- 
dence relevant to that count as it affects that defend- 
ant your verdict as to one defendant may differ as be- 
tween the two counts. And your verdict may diffs as 
to each count as between the two defendants. To emph- 
asize this I will in general speak of, “the defendant” 
in these instructions. 

The essential elements of count one, all of which 
the government must prove beyond a reasonable doubt or 


else you must acquit the defendant whose case you are 
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considering on count one are the following: 

First, that the women's coats in question were 
moving as constituted a foreign shipment of freight at 
the time they were stored in cargo building 67 at John 
F. Kennedy International Airport; 

Second, that the defendant actively participated 
in taking the women's -<)ats on October 23, 1975; 

Third that the women's coats were taken from 
cargo building 67 without the consent of their owner or 
the authorities in charge of cargo building 67: 

Fourth, the defendants’ participation in the 
taking of the women's coats was a conscious and intent- 
ional participation carried out with the knowledge that 
he was taking part in stealing for his own use, goods 
belonging to others. 

If the government proves each of these four ess- 
ential elements beyond a reasonable doubt, you will find 
the defendants guilty on count one. If the government 
fails to prove any one, or more, or all of the essential 
elements of count one, then you must acquit the defend- 
ant on coi.nt one. 

The first essential element requires proof that 


the women's coats were part of a foreign shipment of 


freight. The statute provides that the way bill, or the 
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shipping 


document shall be evidence from which you may 


find the place from which, and the place to which a ship 


ment was made, 


Goods are moving as or 


ment of freight, if are in 


or other common carrier 


portation from a shinper 


signee in a state of the United 


course of transportation at @ 


a carzto building for bro 


for local delivery do 


of freight to an end. 


of freight r 


e ne 


carrier makes delivery © 


It is for you to say fro: 


ment was still moving as 


freight at the time whe: 


t JFK Airport. 


geovernment “90s 


The 


defendant knew that the 


second essen 


ttively narticipa 


Whereas in the 1p 


toretrer the commnissict 
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constitute a foreign ship- 


of an airline 


in the ordinary course of trans-~- 


in 2 foreign country to a con- 


Stops in the 


terminal such as 


transfer of shipment 


the foreign shipment 


foreign 


AaAVEe 


was a 


we 


‘ose two pe 


oy 
we oi 


movement of the 
nly when the ultimate 


to 
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ence whether the ship-| 


foreign shipment of 


were in cargo build- 


to prove that the 


foreign shipment. 
that 


the dufend- 


taking of the coats. 


rsons are charged 


offense, the gi vern- 
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ment is not required to prove that one of the defendants 


alone did all of the things required to make out the 
offense. On the contrary, under the law as embodied 
in Section 2 of Title 18 of the United States Code, all 
those who aid and abet the commission of an offense, or 
cause an act to be done which if directly performed 
would be an offense are treated as equally guilty of 
the crime, that is, they are punishable as principal 
offenders. Hence, if a person voluntarily unites his 
efforts with one or more others to bring about the comm- 
ission of a crime, he's equally guilty with the others 
and they with him, provided he is conscious of the nat- 
ure of the criminal venture and intentionally associates 
himself in its furtherance and actively participates in 
bringing about the accomplishment of the criminal vent- 
ure. You must determine from all of the evidence whether 
you are satisfied beyond a reasonable doubt that the 
defendants participated in the taking of wonen's coats 
from cargo building 67. 

However, a person is not a guilty participant 
if he is merely present during the commission of a crime, 
even thoughthe person is awure that a crime is being 
committed and does nothin: to stop it, provided he does 


not in any way participate in or help in the commi: sion 
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of the crime knowing that he is helping to commit it. 

The third essential element is that the coats 
were taken without the consent of their owner or the 
authorities in charge of cargo building 67. It would 
not be consent if such persons simply stored the coats 
at such a place and in such a manner that their taking 
was made possible, or was merely facilitated. Nor is 
it consent if the Pan-Am representatives, believing that 
a theft was to be attempted, did not prevent it, but 
rather advised the FBI of what Pan-Am had been told, 
and Pan-Am's agent Godoy then kept the FBI advised of 
what he observed in warehouse 67. 

The fourth essential element is that the defend- 
ant's participation was conscious and intentional and 
was undertaken with the knowledge that he was taking 
part in stealing for his own use, goods belonging to 


others. The government is not required to prove a de- 


fendant's knowledge by direct evidence such as by prov- 


ing the Jefendant's own words fully expressing his 
thoughts. But, the government must prove f ts and cir- 
cumstances from which you are able to and u infer the 
defendant's knowledge and his intention beyond a reason- 
able doubt. 


If it is shown that a defendant, alone or with 
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another, is in possession of goods that have been re~ 
cently stolen, then, unless an innocent explanation of 
that possession appears from the evidence, you may al- 
though you are not required to, infer and conclude that 
the defendant knew that the goods were stolen goods. In 
the present case, as to Defendant Gerbasio, you must 
first be satisfied from the evidence thar he knew the 
cartons were in the Pan-Am truck when he was riding in 
the truck and assisted in gassing it. Defendant Ger- 
basio's presence in the passenger's seat of the Pan-Am 
truck is not enough, standing alone, to authorize you 
to infer and conclude that he knew the cartons were in 
the truck. (Clunn, 4th 57 Fed 2d 1273, 1275) But, if 
you conclude from all the evidence in the case and from 
the circumstances that he did know that the cartons 
were in the truck, then you may find the defendant Ger- 
basio had possession of the cartons, along with the de- 
fendant DeLucia. In this connection, bear in mind that 
one who, in circumstances that should have alerted hin, 
deliberately fails to inquire or closes his eyes to the 
obvious for the very purpose of avoiding learning the 


facts, may be treated as if he did know what he would 


readily have learned had he inquired or made a simple 


observation. Let me repeat the essential elements of 
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count one, 
The essential elements of count one, all of which 
the government must prove beyond a reasonable doubt or 


else you must acquit the defendant whose case you are 


considering on count one are the following: 

FIRST, the women's coats in question were moving 
as, or constituted a foreign shipment of freight at the 
time they were stored in cargo building 67 at John F. | 
Kennedy International Airport: 

SECOND, that the defendant actively participated 
in taking the women's coats on October 23, 1975: 

THIRD, that the women's coats were taken from 
cargo building 67 without the consent of their owner 
or the authorities in charge of cargo building 67: 

FOURTH, that the defendant'sparticipation in the 
taking of the women's coats was a conscious and intent- 
ional participation carried out with the knowledge that 
he was taking part in stealing for his own use goods 
belonging to others. 

If the government proves each of these four 


essential elements beyond a reasonable doubt, you will 


find the defendant s guilty on ccunt one. If the govern- 


ment fails to prove any one, or more, or all of the ess- 


ential elements of count one, then you must acquit the 
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defendant on count one. 

Count two charges the defendants with conspiring 
with each other to commit the offense of count one, that 
is, to take women's coats in violation of the law, and 
further, to commit the crime of receiving those coats 
and havingthem in their possession while knowing they 
were stolen. The count is drawn under Title 18, United 
States Code Section 371, which, so far as we are con- 
cerned with it, provides, 

"If two or more persons conspire to commit any 
offense against the United States and one or more of 
such persons do any act to effect the object of the 
conspiracy, each shall be fined or imprisoned or both. 


Count two reads as follows: 


On or about and between the 20th day of vctober 
1975 and the 23rd day of October 1975, both dates being 
approximate and inclusive within the eastern district 
of New York, the defendant Mario J. DeLucia and the 
defendant Angelo Gerbasio did knowingly and wilfully 
conspire to commit offenses against the United States, 
in violation of Title 14 United States Code Section 659, | 


by one, the conspiring to unlawfully take fxm cargo 


building 67 at the John F. Kennedy International Airport 


Queens New York a quantity of women's coats having in 
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value in excess of $100, which goods were having as and 
instituting a foreign shipment of freight from Taiwan, 
Republic of China to New York, New York and further to 
unlawfully receive and have in their possession the 
said coats, the information said defendants knowing 

the same to have been stolen. In furtherance unlawful 
conspiracy and for the purpese of effecting the object- 
ives thereof within the eastern district of New York, 
the defendant Mario J. DeLucia and the defendant Angelo 
Gerbasio at this time committed among other things the 
following overt act. 

On or about October 23, 1975 within the eastern 
district of New York the defendant Mario J. DeLucia and 
the defendant Angelo Gerbasio travelec together in a 
motor truck from John F. Kennedy International Airport 
Queens New York, to Staten Island New York. 

Now, conspiracy is an offense separate from the 
commission of an offense that may have been committed 
pursuant to the conspiracy. That is because the format- 
ion of a conspiracy, of a partnership in criminal pur- 
pose, is in and of itself pronounced a crime by the 
statute. 4 conspiracy is a combination of agreement of 
two or more persons 1» accomplish an unlawful purpose 


by their concerted action. The essence of the charge 
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of conspiracy is first, an understanding among two or 
more persons that they will act together to accomplish 
a common objective which they know is unlawful, plus, 
second, the dcing of an overt act in wurtherance of 

the conspiracy. The understanding does not have to be 
a formal or expressed one. The understanding essential 
to the finding of a conspiracy exists if by whatever 
means, pact or outspoken, the alleged member of the 
alleged conspiracy have arranged to unite their sev- 
eral efforts to accomplish a common object that they 
know is unlawful. 

One may become a member of a conspiracy without 
having full knowledge of all of the details of the con- 
Sspiracy and without knowing the identities of the other 
conspirators. But, a person who, having no kr. -wledge 
of a corspiracy, acts in a way which furthers some ob- 
ject of the conspiracy, does not thereby become a con- 
Spirator. Beiore you may find that a defendant, or any 
other person, has become a member of a conspiracy, the 


evidence in the case must show beyond a reasonable doubt 


that the conspiracy was formed, and that the defendant, 


or other person who is claimed to have become a member, 
hel:ed to carry the plan forward knowing t) rincipal 


terms of the plan and that it was unlawfu’ having 


297 


Court's Charge 


the intent to advance or further some object 
conspiracy. 


The overt act required to be proved may be ab 


act which, considered by itself, is an innocent act. 


The overt act must be one of the overt acts 
alleged in the indictment and it must be committed by 
one of the conspirators with the conscious purpose of 
furthering the achievement of the objective of the con- 
spiracy. 

One who is a consp rator is answerable not only 
for his own acts but also for the acts of his co-con- 
spirators done in furtherance of the coms pirecy - 


The essential elements of count two, 411 of which | 


the government must establish beyond a reasonable doubt 
or else must acquit the defendant w'ose case you are 
considering are the following: 

FIRST, that the conspiracy to steal or to have 
in their possession the women's coats described in the 
irdictment was formed; 

SECOND, that the defendant whose case you are 
considering became a member of the conspiracy knowing 
that the conspiracy was one to steal goods moving as, 
or constitut:-.g part of a foreign shipment of freisht 


or to receive and possess the stolen goods; and 
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THIRD, that for the purpose of carrying forward 
the conspiracy, the defendants traveled together by 
truck from JFK Airport to Staten Island. 

If the government proves each essential element 
of the count two beyond a reasonable doubt, you will 
find the defendant whose case you are considering guilty 
on count two. if the government fails to prove any one 
or more of the essential eiements of count two beyond 
a reasonable doubt, you must acquit the defendant whose 
case you are considering on count two. 

It is not for you to say upon all the evidence 
whether or not you are satisfied that the government 


has proved the conspiracy alleged in the indi ctment as 


against each of the defendants considering the case of 


each defendant separately. Your first task is to de- 
termine what sequence of events you find that the evi- 
dence establishes and then to determine whether there 
was a plan or program agreed to by the two defendants 
and whether it embraced both the theft and the receipt 
and possession of the woman's coats. 

In weighing the evidence on each count you may 
come to consider the statements that were made after 
arrest and you will recognize that each defendant's 


statement, if true, would tend to exclude him of tne 
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crimes charged. If, however, you find that defendant's 
exculpatory statement was ialse, then you may, but you 
are not required to, consider it evidence of guilt, for 
you may consider that one who was innocent would not 
have any occasion to tell an untruth about his connect- 
ion with the matter. The term reasonable doubt is used 
repeatedly in these instructions. 

Proof beyond a reasonable doubt is not proof to 
an absolute certainty. lew things in life can be so 
proved. Proof beyond a reasonable doubt is such proof 
as you would be willing to rely and act upon in the 
most important of your own afiairs, if after carefully 
weighing all the evidence you have an abiding convict- 
ion of the truth of the charge such that you feel con- 
scientiously bound to act upon it, then you wouid he 
free trom reasonable doubt. If, however, after weigh- 


ing ali the evidence, you have such a doubt as would 


| 
| 
| 


cause prudent persons to hesitate before acting in matt- 


ers of importance to thenselves, such a doubt would be 
a reasonable doubt. 
That does not mean that each bit of the govern- 


ment's evidence must b2 found by you to be true beyond 


a reasonable doubt. it means rather that in sum tctal 


the government's evidence must satisfy you beyond ;% 
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reasonable doubt as to each element of the crime charged, 
or you must acquit. 

A reasonable doubt may arise not only from the 
evidence produced, but also from the lack of evidence. 
since the burden of proof is always on the government, 

a defendant has the right to rely on the failure of the 
government fo prove any essential elements of the charge. 
A defendant may rely too on evidence brought out on his 
cross examination of witnesses called by the government. 
The law does not impose on a defendant the burden or 
duty of producing any evidence. 

Under our law a defendant has a constitutional 
right to remain silent. No inference unfavorable to 
the defendant can be drawn from that fact. Your de- 
liberations accordingly must exclude consideration of, 
or reference to the matter and it must concern itself 


solely with the evidence before vou. 


A defendant is presumed to be innocent and that 
presumption accompanies him throughout the triad... it 
continues unless you are satisfied on all the evidence 
that the government has proved defendant's guilt beyond 
a reasonable doubt. 

I will not summarize the evidence. 


You have heard ten wituesses, exhibits have been 
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received in evidence. I have said that you must decide 
the case on the evidence. 

The evidence is the testimony of these witnesses, 
the exhibits received in evidence and the goods which 
have been stip’ ited. 

Statements and arguments of counsel and answers 
stricken from the record are not evidence. 

The evidence includes, of course, what is brought 
out on cross examination as well as what is testified 
under direct examination. 

Your verdict must be based on the evidence. But, 
in your consideration of the evidence you are not limite 
to the bare words of the witnesses and the bald facts 


that you find have been proved. The evidence includes 


the inferences reasonably to be drawn from the testimony 


which you hear and the facts which you find have been 
proved, 

You are sole judges of the credibility of 
the witnesses. 

The motives and state of mind of each witness as 
they appear to you and the circumstances and inducements 
under which the witness testified are to be taken into 
account. Consider any relation each witness may bear 


to either side of the case and the manner in which the 


Court's Charge 


verdict might affect him. 

You may consider the appearance and manner of 
each witness on the witness stand, the witness's app- 
arent candor or lack of it, and the character of the 
testimony given, whether the testimony contains incon- 
sistencies or discrepancies, whether it is intrinsically 
credible or seems to you in whole or pert improbable, 
and whether it conflicts with other testimony or is con- 
sistent with other testimony in the case. 

In weighing the effects of conflict or discrep- 
ancy consider whether it pertains to a matter of import- | 
ance or to unimportant details and whether it seems to 
you to result from innocent error or from falsehood. 

If you find a witness has been mistaken or untruthful, 
in all or in part of the testimony given, then you may 
give the testimony of that witness such credit, if any, 
as you think it deserves in the light of the nature 
and extent of the defects that you find in it. 

Evidence that an earlier time a witness made a 
statement inconsistent with or contradictory of that 


witness's testimony here in your presence justifies you 


in rejecting the testimony given before you on that 


point but does not require you to reject the testimony. 


You must decide in the light of the inconsistency and 
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all the other factors bearing on the credibiltiy of the 
testimony whether you do, or do not accept it as true. 
You do not, however, take the earlier statement as est- 
ablishing the true facts; rather, you treat it as at 
most nullifying the testimony given in court here. 

If, however, a witness adopts as true a state- 
ment he made out of court at an earlier time, then you 
may treat that out of court statement as the witness's 
evidence. 

If you conclude that a witness has knowingly 
testified falsely about any material matter, you have 
a right to distrust that witness, testimony in other 
particulars. You may reject all the witness's test- 
imony or give it or parts of it the credence you think 
it deserves. 

I mve sought not to comment from the evidence 
or to give any impression as to my own view, if I have 
one, of the relative weight of the evidence. If I 
have done so, however, you nay disregard it entirely 
for you are the sole judges of the iacts. 

From time to time in the course of tie trial ob- 


jections have been made and rulings on evidence given. 


2 “° 


Draw no inferences from the comparative frequency f 


objections of one or the other side, or form the Compar-: 
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ative record in having objections sustained. Where an 
objection to a question has been sustained, disregard 
the question and draw no inference from its wording 
about the answer that might uave been given. Where an 
objection is overruled, evidence then received has no 
special weight just because unsuccessfully objected to. 

Your verdict must be unanimous. 

It is your duty as jurors to consult with one 
another and to deliberate with a view to reaching agree- 
ment if you can do so without doing violence to individ- 
ual judgment. Each of you wv 3t decide the case for your 
self but do so only after an impartial consideration of 
the evidence with your fellow jurors. In the course of 


your deliberations do not hesitate to reexamine your 


own views and change your opinion if convinced it is 


erroneous, Your task is one of conscience, and pride 
of opinion has no place in matters of conscience. But 
do not surrender your honest conviction as to the weight 
or effect of evidence solely because of the Opinion o 
your fellow jurors or for the mere purpose of returning 
a verdict. 

The form of your verdict, which must be given 
Separately on each count for each defendant, is simple. 


Your verdict must be either guilty or not guilty, it 
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must be given separately for each count as to each de- 
fendant, and it must be a unanimous verdict on each 
count as to each defendant. Your verdict need not be 
the same on all counts as to any one defendant, nor 
need the verdict on any count be the same as to all 
defendants. 
Your verdict on each count will be delivered 


orally here in open court by your foreman in response 


to questionswhich the deputy clerk of court will add- 


ress to her. 
You are not partisans, you are judges, judges 
of the facts. Your sole interest is to ascertain the 


truth from the evidence in the case. 


When you have reached a verdict and are ready 
to report, simply advise the marshall that you have 
reached a verdict without disclosing orally or in writ- 


ing what your verdict is. 


Your verdict must not be disclosed to anyone 


before you deliver it orally in the court room in re~- 
sponse to the questions of the clerk of the court. 


If you wish to communicate with the Court do so 


in writing, using the foreman, juror number one as your 


intermediary and spokesman. Notify the marshall when 


you have any such communication. 
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There will now be a short recess during which 
-ounsel will review the charge with me to make certain 
that nothing has been omitted or misspoken. Then you 
will retire to the jury room to deliberate your verdict. 
If you wish, a form can be supplie* to you so that no 
confusion as to the form of verdict arises. 

Mr. Delpuca and Mr. Krumlich, bring your hats 
and coats with you because at that point, if nothing 
happens between now and then you will be discharged from 
the service on the jury. Please do wot start on your 
deliberations since Mr. Delpuca and Mr. Krumlich are 
still with you and they will be off the jury in just a 


minute. 


(Whereupon the following was held outside the 


presence of the jury.) 

MR, WASHOR: For the record, can I take ex- 
ception to those portions of the charge heretofore ex- 
cepted to at the prior discussion without reiterating 
thom in their entirety? 

THE COURT: The one we red-flagged as we went 
through the procedure of clearing the charge, those, 
right? 

MR, SCHACHER: That is correct, Your Honor. 


THE COURT: Have you seen this jvry memorandiim 
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MR, LEVIN-EPSTEIN: I haven't but I think 


it's fine to me. 


(Whereupon the trial resumed in open court.) 


THE COURT: Now, there will be no additional 
instructions members of the jury, at this point the 
marshalls will be sworn, take you into custody until 
you reach a verdict. 

(Whereupon the marshalls were sworn by the clerk 
of the court.) 

THE COURT: Members of the jury, the ma.‘shall 
will be taking you out and hegin your deliberations, let 
me say to you we do not continue delitorations far into 
the night so you don't have to worry about getting bad 
dinner tonight. Or having to sleep in the St. George 
Hotel or equal, but at 5:30 will. separate under instr- 
uctions to you if you have not then reached a verdict 
and resume deliberation at 10 o'clock tomorrow morning. 
So, we think that is a great deal better than crowding, 
attempting to crowd you and neotagn sacrifice deliber- 
ation to the wish to avoid inconvenience. 

(Whereupon the following was held outside the 
nresence of the jury.) 


MR. WASHOR: We consent to the swearing of any 
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relief marshalls without the resuming of all parties 


and the jury to the court. 


THE COURT: And the practice which referred 


to messages is if the jurors have messages they give 
them to the marshall, the marijhall shows them to me, 
if they're innocent then I authorize the marshall to 
make the phone call or whatever it is and he does so. 
The jurors of course are not allowed to talk on the 
telephone. 

MR. WASHOR: No objection to Your Honor screen 
ing the innocence of the messages of the jury. 

MR. SCHACHER: What can I say. 

(After a short recess.) 

MR. LEVIN-EPSTEIN: Your Honor, I think Mr. 
Washor and I are in agreement of what Court Exhibit One 
is, but I think Mr. Schacher takes issue. 

MR, SCHACHER: What .he interpretation is that 
they want. 

MR. LEVIN-EPSTEIN: I tnink Mr. Washor agrees 
with me the essential elements they're speaking of is 
the four elements and the count. 

THE COURT: I *hink they mean page 7 

MR. SCHACHER: If they want it I think it's 


page 7. 


QDs 

THE COURT: Should I read it to them or what? 

MR, WASHOR: We can eliminate any kind of spec- 
ulation, we can ask them when they come out. 

(Whereupon the following was held in open court.) 

THE COURT: Members of the jury we have your 
note and I infer from that that what you would like is 
to hear reread the essential elements of count one that 
is the one thet had the four points in it, count two 
had only three points in it. Are those the two things 
you wanted, or just -- let me read them to you and if 
you wish to have copies of them then I can consider that 
with counsel, give them to you in the morning, but I 
don't know we can get them copied that fast. 

The essential elements of coun* *1e all of which 
the government must prove beyond a reasonable doubt or 
else you must acquit the defendant whose cese you are 
considering on count one are the following: 

FIRST, that the women's coats in ouestion were 
moving as or constituted a foreign shipment of freight 
at the time they were stored in cargo building 67 at 


John F. Kennedy International Airport; 


SECOND, that the defendants actively participated 


in taking the women's coats on October 23, 1975; 


HIRD, that “2 women's coats were taken from 
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cargo building 67 without the consent of their owner 
or the authorities in charge of cargo building 67; and 


FOURTH, that the defendants participation in the 


ional participation carried out with the knowledge that 
he was taking part in stealing for his own use goods 
belonging to others. 

If the government proves each of these four 
essential elements beyond a reasonable doubt, you will 
find the defendants guilty on count one. If the govern- 
ment tails to prove any one, or more, or all of the 
essen: :]1 elements of count one, then you must acquit 
the defendants ou count one. 

On count two the conspiracy count, and the ess- 
ential elements of count two all of which the govern- 
ment must esiak?. sh beyond a reasonable doubt or else 
you must acquit the defend:nt whose case you are con- 
Bidering are the following: 


FIRST, that the consrivacy to steal or to have 


taking of the women's coats was a conscious and intent- 


in their possession the women's coats described in the 
indictment was formed; 

SECOND, that the defendant whose case you are 
considering became a member of the conspiracy knowing 


that the conspiracy was one to steal goods moving or as 
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to receive and possess the stolen goods; and 

THIRD, that for the purpose of carrying forward 
the conspiracy, the defendants traveled together by 
truck from JFK Airport to Staten Island. 

If the government proves each essential element 
of count two beyond a reasonable douvt, you will find 
the defendant whose case you are considering guilty on 
count two. If the government fails to prove any one 
or more of the essential elements of count two beyond 
a reasonable doubt, you must acquit the defendant whose 
case you are considering on count two. 

All right, now, let's see if we can make copies 
of these. Prohably not until tomorrow. 

(Whereupon the marshal was sworn by the clerk 


of the court.) 


THE COURT: You will be going in a few min- 


utes. 


(Whereupon the following was held outside the 


hearing of the jury.) 
MR. LEVIN-EPSTEIN: I Cidn't realize that 


when the charge was first given, but I wonder whether 


or not the Court spoke it inadvertently on the charge 


on the first element of the conspiracy count when it 
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said that the crime must be proven in that one of the 
elements that the government must prove that both of 
the co-conspirators entered the conspiracy knowing it 
was a conspiracy to -- I have introduced the Fiola De- 
cision, it's only -- 

MR. WASHOR: I believe later on in your charge 
yo make the statement that they do rot have to have -~- 

THE COURT: You mean in view of Crimmins? 

MR, LEVIN-EPSTEIN: And the Fiola. 

THE COURT: And the later case. I haven't 
thought about that. No, it was definitely -- let me 
see what this means. 

MR. LEVIN-EPSTEIN: I know that the Court 
instructs them on the instance of violation that the 
knowledge requirenents to satisfy even ‘hough they 
might not krow or may not find out the goods were trav- 
eling inters ite, but merely the theft which is the law 
I think it's my only fault for not catching it Sooner, 
but I would suggest that a curative be given. 

THE COURT: Yes, it's wrong the way it stands 
you Suggest --- well, I see it's -- rea’. the way it 
should read is that the conspiracy was <... to steal 


goods moving in commerce, not to defendant's become a 


member knowing that it was, that there was a conspiracy 
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to steal afoot. 

MR, LEVIN-EPSTEIN: Exactly. 

THE COURT: It must be a conspiracy to steal 
goods in moving, or else we don't get it at all. But 
any one member doesn't have to know that as long as 
it's that in fact. Right? 

MR, LEVIN-EPSTEIN: I agree. 

THE COURT: I have turned it upside down. 
Going to be a little hard to shift gears on then. 

MR. LEVIN-EPSTEIN: Perhaps this is the time 
to etart shifting, the elements of the crime is fresh 
in their minds. 

MR. WASHOR: I know the law and they don't 
have to prove knowledge in a conspiracy count. That 
the goods were part of an interstate shipment. 

MR, SCHACHER: Don't have to prove that at all. 
Your Honor, might -- 

MR. WASHOR: May I suggest that since it's 
going to be submitted to them tomorrow the Court excise 
out looking at the second paragraph moving as constitut- 
ing part of a foreign shipment of freight. And just in 
the retyping of a conversation of knowing that the con- 
Spiracy is one to steal goods or to receive or possess 


the stolen goods. 


Colloquy 


MR. LEVIN-EPSTEIN: I would agree to that 
Your Honor. 

THE COURT: We have to get the instituting 
in up above, 

© 

MR. WASHOR: The Court accept a suggestion 
from counsel. If you could interpolate making the words 
moving as or constituting part of a foreign shipment 
of freight. Remove it from the second element and plac: 
it in the first element after the words coats. 

THE COURT: Wouldn't it be this, see if it 
works this is substantiaily what you're saying. That 
a conspiracy was formed to steal goods moving as or con- 
Stituting part of a foreign shipment of freight or to 
have the possession of goois so stolen. 

MR. LEVIN-EPST®IN: Is that satisfactory to 
you Mr. Washor? 

MR. WASHOR: Yes, it is. 

MR. LEVIN-EPSTEIN: Is that satisfactory to 


you Mr. Schacher?' 


MR. SCHACHER: I'll agree. 


1.IE COURT: I'll have to retype with that 


modest change in it. 
MR. LEVIN-EPSTEIN: I asked they be signed 


verbally of the change, there is a difference as we all 
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Let's send them home now before they start think- 


Let's reinstruct them and send them home. 

MR. SCHACHER: Tomorrow morning I think. 

MR, LEVIN-EPSTEIN: I prefer they not spend 
the night thinking about it improperly. 

THE COURT: I think they're still working 
on count one, 

MR. WASHOR: That is a concern of mine also. 
Might *t be if they heve concluded it and reached a 
decision a curative in-truct on at this time presents 
quite a problem not knowing -- 

MR. LEVIN-EPSTEIN; Why is -- exactly why 
we shouldn't ask -- 


THE COURT: It's dangerous to instruct a 


MR. LEVIN-EPSTEIN: Generally Speaking. 
THE COURT: Because you can't tell when 
they'll follow the instruction. 


MR, LEVIN-EPSTEIN: I would ask the Court 


to give the correct instruction riyzht now. 


THE COURT: Two things I'll say since it is 
5:30, I'll say to them J assume they have not reached 


a decision to either defendant in either count. 
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MR. WASHOR: If they acknowledge that may I 


ask that you instruct them in the morning. 


(Whereupon the following was held in open court.) 


THE COURT: Now, I assume members of the jury 


you have not reached a verdict as to either defendant | 
on either count I take it that is right. 

And before excusing you I want to read to you 
again the essential elements of count two because counse 
directing my attention to the fact that there is, was 
a displaced clause in the reading. And so I want to 
reread it to you now just before excusing you so that 
I don't want to abbreviate it. The essential elements 
of count two all of which the government must establish 
beyond a reasonable doubt or else he must acquit the 
defendant whose case you are considering are the follow- 
ing: 

FIRST, that a conspiracy was formed to steal 
goods moving as, or constituting part of the foreign 
shipment of freight or to have possession of goods so 
stolen; 

SECOND, that the defendant whose case you are 
considering become a member of the conspiracy knowing 
that the conspiracy wes one to steal goods or to receive 


and possess the stolen goods; and 
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THIRD, that for the purpose of carrying forward 


that conspiracy the defendants traveled together by 
truck from JFK Airport to Staten Island. If the govern- 
ment has proved each essential element of count two be- 
yond a reasonable doubt you will find the defendant 
whose case you are considering guilty on count two. If 
the government fails to prove any one or more of the 
essential elements of count two beyond a reasonable 
doubt you must acquit the defendant whose case you are 
considering on count two. 

Now, I should say to you that in permitting 
juries to separate, go home, sleep in their own beds 
get their legs under their own dinner tables we're 
doing something which is relatively new in the administ- 
ration of jurors in our country. 

Traditionally jurors were never allowed to sep- 
arate until they've reached a verdict no matter how late 
in the night it was, how cold it was, whether the fire 
had gone out or not. And as you can see that was not 
an ideal way to get jurors to deliberate sensibly. So, 
after several centuries that has been changed. 

Jurors are now allowed to separate but you must 
bear in mind why it was that they were not allowed to 


separate, That is because the overwhelming importance 
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of protecting the jury deliberation from any outside 
intrusion. You 12 people are the only people in the 
world who are competent to decide this case, only you 
have heard the evidence sworn to subject to cross exam- 
ination, exhibits, that have been looked over by counsel 
argued about and finally qualifiec for admission in evi- 


dence before you. What everybody else could possibly 


and only you are competent to decide. Now, you and you 


know about this case. Only you really know this case | 


alone are sworn to decide it and counsel have deter»ined 
that you are all free of any interests on either side 
of the case, so that again you are alone, counsel is on 
one or the other side, you're not. In this purview 
that we have been afforded here together only you have 
done nothing burt listen to the evidence and now are 
ready having heard both sides disinterstedly determine, 
no one else just you. So, it's important particularly 
when you separate now that you discuss the case with 
absolutely no one. Not yous rost trusted advisor,-your 
Spouse above 311, your most trusted advisor because this 
is one time when he or she no matter how wise and ju‘i- 
cious cannot Pelp and can only hurt. 

So, it'~ an absolute imperative that you not 


discuss the case with anyone not on the jury. And when 
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you do separate if any two or three of you are traveling 


together to Brooklyn together, do not discuss the case 
because just as sure as shooting someone of you will 
say something to one of the others that you'll never 
repeat and yet which may maybe very important to anyone 
who hears it from you decisive in their thinking or in- 
portant in their thinking and the other jurors will 
never have heard it, you said it once, you may not re- 
peat it. It's important that you discuss the case only 
when you are all together, remembering that it's the 
way you're temporarily body is incorporated equipped 
through your common deliberation to decide this case. 
Now, remember overnight the administration of justice 
is in your hands and it's most sensitive moment, it's 
in your trust and I know you will not betray it. Good 
night, see you tomorrow. 

Don't check in downstairs come directly to the 
jury room tomorrow morning at 10 o'clock. 

(Whereupon at this time a recess was lueld until 


May llth, 1976.) 


AFTERNOON SZSSTION 

THE CLERK: Court Exhibit No. 2, Jury Note. 

Court Exhibit 2 reads: "We have reached a 
verdict. 

(Whereupon, the jury returned from their 
deliberations.) 

THE COURT: We have your messuje, members of th 
jury, that you have reached averdict. Mr. Walch, 
please take the verdict. 


THE CLERK: Madam Forelady and ladies and 


Ssentlemen of the jury, how do you find the defendant 


Mario Joseph Delucia as to Count One of the indictment? 

THE FORELADY: We found him guilty. 

THE CLERK: How do you find the defendant 
Gerbasio as to Count One, guilty or not guilty? 

THE FORELADY: Guilty, sir. 

THE CLERK: How do you find the defendant 
Delucia as to Count Two, guilty or not guilty? 

THE FORELADY: Guilty. 

THE CLERK: lIiow do you find the defendant 
Gerbasio as to Count Two, guilty or not guilty? 

THE FORELADY: We also found him guilty, sir. 

THE CLERK: You say you find the defendant 
Delucia and the defendant Gerbasio guilty of Count 


One and of Count Two and so say you all. 


WASHOR 


AFFIDAVIT OF FEXSUONAL SERVICE 


Tz OF NEW YORK, 


COUNTY OF RICHMOND J as.: 


EDWARD BAILEY being duly sworn, deposes une says, hal 
deponent is noi a party to the aciion, is over Je years of age 
and resides at 286 Richmond Avenue, ...ien isiand, N.Y. 
10502. That on the 19 day of Oct, » 1976, a 
No, 225 Cadman Plaza East., Bkly-n pices Meme served 
the within Appendix 

upon 4.S. Atty., East. Dist. of N.Y. 

ihe Appellee herein, by delivering a true 
copy thereof to him personally. Di ponent knew the person $0 
served to be the person mentioned end described in seid papers 
as the Appellee thereiz. 


Sworn to before zac, 
this 19 dayof Oct., 


Edward baiiey 
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WILLA BAILEY 
Notary Puilic, State of New Yoru 
No, 48-0182S45 
Qualified in Richmond County Le 
Corraission Expires March 50, 1¥¥k% 1978 


BEST GOPY AVAILABE 


